September 10, 2019

Pima County Board of Supervisors and Administrator
130 W. Congress Street, 11" Floor
Tucson, AZ 85701

Pima County Board of Supervisors Miller, Valadez, Bronson, Christy, and Chair Elias and County
Administrator C. H. Huckelberry,

Re: Tobacco 21 Ordinance Memorandum

In addition to the opportunity to attend stakeholder meetings, the below signed members of
the public health community would like to provide a formal written response to the Pima
County Memorandum issued August 8, 2019. We appreciate the opportunity to address many
of the concerns and questions that have been brought forward by the Board of Supervisors and
the County Administration. ‘

State and County Role in Tobacco Enforcement:

Information was requested on the role of state and county in tobacco enforcement. As Dr.
Garcia and the Health Department staff have shared in hearings, the State of Arizona’s tobacco
control enforcement funding has been dwindling over the years, with fewer and fewer
compliance checks happening in Pima County while an increasing number of illegal sales to
minors are occurring. Last year, less than one in five retailers were checked for underage sales
and 10% made an illegal sale. News media reported on June 28, 2019 that this year’s violation
rate had jumped to 26%, with one in four retailers making an illegal sale to someone age 16 or
17 and only 66 of Tucson’s over 500 retailers receiving checks in the first half of the year. When
state compliance checks do occur, the penalty is often placed solely on the clerk, with the
requirement to attend an education course for violation in lieu of a monetary fine. The retailer
owners have noted in testimony that upon being caught making an illegal sale, the clerks are
fired. This often leaves a low-wage worker with a monetary penalty or attending an education
course for a job they no longer hold. The retailer profiting off of the illegal sale reportedly go
unpenalized and are held unaccountable. To date, Pima County has not been playing a direct
role in additional checks beyond that of the state enforcement.

Comparison to Alcohol and Civil/Criminal Penalties:

Details regarding the enforcement and penalty structure for alcohol verses tobacco were
requested. In Arizona, alcohol violations hold a far steeper monetary fine and a comparable
suspension structure as the proposed Pima Tobacco 21 policy (see chart below).



Options for Penalties:

States and communities across the country have adopted a wide variety of different penalty
structure for underage sales of tobacco products. These variances have given opportunity for
observation on how to achieve retailer compliance. The national model gives the following
guidance on the penalty structure:

Tobacco retailers. Any tobacco retailer found to have violated this [statute/
ordinance] shall be subject to: (1) For a first violation, a fine no less than $500; (2)
For a second violation within a 36 month period, a fine no less than $750 and the
tobacco retailer shall be prohibited from distributing tobacco products for a
minimum of seven days; (3) For a third violation within a 36 month period, a fine
no less than 51,000 and the tobacco retailer shall be prohibited from distributing
tobacco products for a minimum of 30 days; and (4) For a fourth and any
subsequent violations within a 36 month period, a fine no less than $1,000 and
the tobacco retailer shall be prohibited from distributing tobacco products for a
period of three years.

Employees. Any person found to have violated this [statute/ordinance] while
acting as a non-management agent or employee of a tobacco retailer shall be
subject to non-criminal, non-monetary penalties, including, but not limited to,
education classes, diversion programs, and community services.

Other persons. Any person 21 years of age or older, besides a tobacco retailer or
a tobacco retailer’s agent or employee, who violates this [statute/ordinance] is
subject to an administrative fine of $50.

As originally proposed, a minimum time for suspension for illegal sales should happen by the
second violation. The accrual period for violations should span over 36 months, unless
multiple compliance checks per year are being conducted at each location. Base on the
proposed compliance regime by the Pima Health Department (of 50% retailer checks), a 24-
month accrual period would be insufficient and not supported. Weak penalty structures, as the
ones that retailers have requested in testimony or at the August 8 stakeholder meeting (with
revocation on the 4" violation), do not incentivize retailers to comply with the law.

Penalties on the Buyer

Penalties should never exist on the buyer for purchase, use or possess of the product, as
research shows that such penalties cause further disparities in our low income and minority
populations and are enforced inequitably. Tobacco use is an addiction, and should be treated as
such. Placing any type of penalty on the youth make it less likely they will seek cessation
services, as they do not want to admit they are participating in an illegal activity. In addition,
when purchase use and possession penalties exist on the buyer, jurisdictions are more likely to



Grandfather Clause

It is recommended that the grandfather clause that allow those currently between the
ages of 18-20 to continue to purchase tobacco products and develop a life-long
addiction be removed. This will cause confusion for the retailer and those enforcing the
law when trying to figure out if the person is of age or not under the law.

Retailer Education

Educating retailers on the new law is going to be important to aid in compliance with
the law.

Severability

It is recommended to include a severability clause in the ordinance: Below is language
that would help to ensure that the ordinance remains in place if any part of it should be
challenged legally. Both severability and retailer education example language can be
found in the national model.

We strongly urge the Board of Supervisors to put the health and wellbeing of the youth in Pima
County above industry profits and adopt the original policy as proposed. :

Sincerely,

Dustin Williams, Pima County School Superintendent
Ricardo M. Jasso, CEO of Amistades Inc

Dr. Ravi Grivois-Shah

Dr. Randy Friese, State Representative Legislative District 9
American Cancer Society — Cancer Action Network
American Heart Association

American Lung Association

Campaign for Tobacco Free Kids

CityHealth

Preventing Tobacco Addiction Foundation

Arizonans Concerned About Smoking

c: Jan Lesher, Chief Deputy County Administrator
Francisco Garcia, Assistance County Administrator for Community and Health Services
Bob England, Interim Director, Health Department
Rebecca O’'Brien, Tobacco Program Manager
Jonathan Pinkney, Pima County Attorney
Nick Mahon, Chief of Staff for Council Member Paul Durham



Best Practices Examples from Other Jurisdictions

ik
RN




e

American
Heart
Association.

Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordinance.

(Please include your personal message below)
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordinance.

(Please include your personal message below)
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordinance.

(Please include your personal message below)
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Sincerely )
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobdcco sales age.

Please protect our kids, not the retailers, Vote no on the d1f|ed ordinance,
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to compty with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordinance.
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that, It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordinance.

(Please include your personal message below)
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that, It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordinance.

(Please include your personal message below)
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them Little incentive to comply with tobacco sales age.
Please protect our kids, not the retailers, Vote no on the modified ordinance.

(Please include your personal message below)
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products, They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordinance.

(Please include your personal message below)
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products, They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordinance.

(Please include your personal message below)
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordinance.

(Please include your personal message below)
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordinance.

(Please include your personal message below)
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products, They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordinance.

(Please include your personal message below)
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age. |
Please protect our kids, not the retailers. Vote no on the modified ordinance.

(Please include your personal message below)
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age.,

Please protect our kids, not the retailers. Vote no on the modified ordinance,

(Please include your personal message below)
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordinance.

(Please include your personal message below)
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordinance.

(Please include your personal message below)
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordinance.

(Please include your personal message below)
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordinance.

{Please include your personal message below)
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordlnance

(Please include your personal message below)
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordinance.

{Please include your personal message below)
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordinance.

(Please include your personal message below)
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on th;wodiﬁed ordinance.
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- Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordinance.

(Please include your personal message below)
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Dear Pima County Board member,

You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordinance.

(Please include your personal message below)
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Dear Pima County Board member,

“You are voting on an ordinance that has been crafted by the retailers that are selling our youth
addictive and deadly products. They must be held accountable for selling to kids, and this ordi-
nance does not do that. It gives them little incentive to comply with tobacco sales age.

Please protect our kids, not the retailers. Vote no on the modified ordinance.
(Please-include your personal message below)
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