Date: July 19, 2019

To: The Honorable Chairman and Members From: C.H. Huckelberry
Pima County Board of Supervisors County Administrator

Re: Additional Material related to the Special Meeting of July 22, 2019 to Consider a
Cooperative Agreement for the Provision of Humanitarian Services by Catholic
Community Services

History of the Pima County Juvenile Court Center

The first Juvenile Detention Facility was operated by Patrick and Clara Higgins from 1920
through 1932. In 1947, the Juvenile Court was moved to the County Court House
downtown. A new Juvenile facility called Mother Higgins was inaugurated in September
1956 at 332 South Freeway. The facility housed 26 boys, 12 girls and a courtroom, as well
as a probation department. In December 1967, the Juvenile Court Center was moved to its
present location 2225 East Ajo Way. It was expanded in 1986 and in 1990 the number of
beds were increased to 86. In 1997, due to overcrowding, the gymnasium was converted
to a sleeping area and May 1997 the voters of Pima County authorized a significant
expansion of the facility, with a $42 million bond issued. The present facility was
constructed to house as many as 350 juveniles, however, due to aggressive alternative to
detention programs the number of juveniles held at the facility now ranges from 30 and 50.

It is important to note that the present discussion regarding repurposing the Juvenile
Detention Facility is not new. Mother Higgins, the original facility on South Freeway was
repurposed in 1967, to the Theresa Lee Health Clinic and successfully operated as a health
clinic at this location for decades.

Repurposing of Youth Detention Facilities in California

Pima County is not the only county moving toward alternatives to detention or less punitive
approaches in criminal justice policy. The momentum is moving away from incarcerating
youth. An Impact/Justice report dated July 2019, "Nothing Good Happens in There" Closing
and repurposing youth detention facilities in California” describes repurposing California
youth detention facilities to better meet local needs. One selected facility for the study is
eerily parallel to our present situation at the Pima County Justice Complex. The Carl F. Bryan
Il Juvenile Hall in Nevada County is a recently constructed facility with very low average
daily population. The facility is a state of the art facility in terms of design and programming.
Nevada authorities recommended the closing of the facility due to excessive cost and low
youth populations. Nevada County concluded it is best to house the few juveniles that
required housing, in a smaller less costly facility and to repurpose the larger facility to address
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local needs and concerns through new services, housing or coordination of existing services,
targeted to take the form of housing assistance to provide help directly to individuals through,
but not limited to:

o Referrals to drug, alcohol and other treatment services
e Provision of food, clothing and referrals to counseling and/or shelters
o Referrals to medical treatment facilities and mental health services

In conclusion, the repurposing of youth or juvenile detention facilities is currently occurring
throughout the country. The County Juvenile Court Administration is frankly ahead of this
curve through their first conversion of the oldest part of the 1967 detention facility, into a
program known as Alternative Community Engagement Services (ACES) where youth receive
services in a home setting (ACES Brochure). Attachment 1 shows photos of this repurposed
facility.

Cooperative Agreement with Catholic Community Services

From our initial discussions with Catholic Community Services, it was felt a lease of our
facilities to CCS would be the best approach. However, this concept was essentially
abandoned since the facilities are integrated with the larger complex they are not on separate
utility metering systems, separate utility services, maintenance is provided to the entire
complex, the complex has contracted janitorial services and all heating and ventilation
systems are integrated as well as control food service and laundry facilities. Therefore, it
was determined that it was not really a lease but a service agreement with CCS, hence the
title Cooperative Agreement for the Provision of Humanitarian Services. The annual payment
of $100 for use of a building is not applicable and probably should be struck from the
Cooperative Agreement. In essence, CCS is providing a service in a Pima County facility.
There are certain elements of the services provided by CCS where they should be reimbursed,
i.e., direct medical screening, the provision of medical products to asylum seekers, as well
as transportation services from a shelter environment to their place of transport to sponsors
or relatives. All other costs related to the shelter, utilities, janitorial, food and laundry, are
being provided by the County and should be directly reimbursable to the County by the
Federal government. Hence, our three humanitarian aid grant requests (Attachment 2),
identify these costs to be recovered through our grants. Since these grants are new to both
the federal government and local agencies, it is likely that final resolution of full cost
reimbursement may take some time. Therefore, we need to actively pursue federal
government and its agencies, for full and total cost reimbursement, so that our taxpayers
are not burdened in any manor financially with the obligations of the Federal government.

The Federal Emergency Management Agency (FEMA) routinely reimburses nongovernmental
organizations, as well as local governments when providing emergency shelter services
similar if not almost identical to the shelter services that will be provided by Pima County to
asylum seekers. This temporary housing or shelter services have been directly reimbursed
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by FEMA. This is the same federal agency that wrote Bulletin 436 allowing for the use of
Operation Stonegarden (OPSG) funding for humanitarian aid services. Our proposal to the
Arizona Department of Homeland Security (HDOHS) for humanitarian aid, (letter dated
July 11, 2019) is very specific in reimbursement amounts associated with the provision of
shelter, medical, food and laundry services. In those cases where FEMA provides emergency
shelter in natural disasters such as wildfires, floods, or hurricanes, these shelter services are
reimbursed at the discretion of the State. Arizona Administrative Code, Title 8, Chapter 2,
Section R8-2-306, provides for the reimbursement of up to 75 percent of the cost of goods
and services as well as employee overtime costs for impacted agencies. According to the
Code of Federal Regulations, 2 CFR &8 200.404(c), the eligible costs would be based on
prevailing “Market prices for comparable goods and services for the geographic area.” The
release of federal funds is authorized pursuant to an official County and State emergency or
disaster declaration. Generally, funds are then distributed through the County’s Office of
Emergency Management.

Catholic Community Services is uniquely positioned to provide services for asylum seekers
CCS has been providing humanitarian aid services to asylum seekers for at least five years
and have successfully relocated thousands of asylum seekers to their sponsors or relatives
throughout the country during the period. They have provided medical screening, medical
services, shelter, food and other humanitarian support. They uniquely know how best to
provide these humanitarian services in a welcoming manner. They have designed the most
effective flow process for accommodating large and varying numbers of asylum seekers.
Attachment 3 shows their successfully processing of asylum seekers from intake to
discharge. They have specifically planned and adapted the former Juvenile Detention Facility
for their humanitarian aid process. Attachment 4 shows the physical relationships with the
flow-processing requirement adapted specifically to units 700, 800 and 900 of the Juvenile
Justice Complex. The County is making appropriate and slight building modifications and
adjustments to meet their flow and space design requirements, ensuring these facilities are
both welcoming and can efficiently provide humanitarian aid and shelter services needed for
asylum seekers during their brief stay at the facility.

Future use of Juvenile Facility

While asylum-seeking processing has occurred since 2015 and greatly accelerated in the
latter half of 2018 and 2019 the flow of asylum seekers is difficult to predict. It is unlikely
that the flow will diminish to the point where the facility is not needed in the future, however
if there is time when the facility is no longer needed as a humanitarian shelter for asylum
seekers it can be decommissioned and used for other community purposes. Given its
sheltering capacity a likely future use would be as an emergency shelter for natural disasters
or any other major utility system failures or actions that require mass sheltering capacity. In
the past, these events have been flooding events, major wildfires such as the Aspen Fire,
utility system failures such as the inadequate flow of natural gas for heating purposes that
occurred several years ago. In addition, electrical power outages that have occurred during
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summer months and then sustained for longer periods such as in Ajo, Arizona, enhance the
need for immediate community sheltering. Hence, there is a need for a predictable
emergency shelter that can be activated almost instantaneously. A decommissioned asylum
seeker humanitarian aid facility could provide this function or any number of other community
services.

One County’s response to the release of asylum seekers to the streets of their jurisdiction.
The San Diego County Board of Supervisors consisting of four republicans and one democrat
filed suit against the Department of Homeland Security Immigrations and Custom
Enforcement, the Commissioner of Customs and Border Protection and the Chief of the
Border Patrol seeking full reimbursement for County expenses that it has incurred and will
incur, to set up a migrant shelter to provide shelter and food as well as travel arrangements
for asylum seekers. They have also provided surveillance monitoring training and other
support services including conducting health screening assessments, medical care, and
onsite assessments of temporary shelter to ensure food safety. As of March 22, 2019 San
Diego County has spent in excess of $1.1 million for these purposes. The San Diego County
Board of Supervisors on January 29, 2019 approved the use of a County building for the
use of a nonprofit to provide shelter services. The San Diego Rapid Response Network
(SDRRN) and Jewish Family Services (JFS) operate the shelter in a San Diego County
building. The lawsuit is included as Attachment 5.

CHH/lab

Attachments

c: Most Reverend Edward Weisenburger, Bishop of Tucson
The Honorable Kyle Bryson, Presiding Judge, Superior Court
The Honorable Kathleen Quigley, Presiding Judge, Juvenile Court
The Honorable Mark Napier, Pima County Sheriff
Marguerite “Peg” Harmon, Chief Executive Officer, Catholic Community Services
Jan Lesher, Chief Deputy County Administrator
Francisco Garcia, Assistant County Administrator for Community and Health Services
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compiling grant applications from all State of Arizona counties and submitting them to the
EFSP National Board for consideration.

Therefore, there are three active grant proposals in process to fund the County’s operating
and modification costs associated with providing humanitarian aid and shelter in conjunction
with CCS to legal asylum seekers.

CHH/anc

c: The Honorable Mark Napier, Pima County Sheriff
Jan Lesher, Chief Deputy County Administrator
Tom Burke, Deputy County Administrator for Administration
Regina Kelly, Director, Grants Management and Innovation Office
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Arrival, Intake, Travel Processing & Departure Process

Catholic Community Services Respite and Travel Processing Center
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THOMAS E. MONTGOMERY, County Counsel (SBN 109654)

County of San Die%o _

By TIMOTHY M. TE, Senior Depu
GEORGE J. KUNTHARA, Deputy (

1600 Pacific Highway, Room 355

San Diego, California 92101-2469

Telephone: (619) 531-4865

E-mail: timothy.white@sdcounty.ca.gov

E-mail: george kunthara@sdcounty.ca.gov

Attorneys for Plaintiff, County of San Diego

BN 220847)
324500)

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF CALIFORNIA

COUNTY OF SAN DIEGO,
Plaintiff,

V.

KIRSTJEN M. NIELSEN, Secretary of
the Department of Homeland Security, in
her official capacity; RONALD D.
VITIELLO, Deputy Director and Senior
Official Performing Duties as
Immigration and Customs Enforcement
Director, in his official capacity;
MATTHEW T. ALBENCE, U.S.
Immigration and Customs Enforcement
Executive Associate Director, in his
official capacity; KEVIN K.
MCALEENAN, Commissioner of
Customs and Border Protection, in his
official capacity; and CARLA L.
PROVOST, Chief of Border Patrol, in her
official capacity.

Defendants.

Case No.

COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF

PLAINTIFF DEMANDS A JURY
RIAL ON ANY JURY
ISSUES/CLAIMS]
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approximately 40 asylum seekers and accompanying family members at a San Diego bus
station. These individuals, many of whom did not speak English, lacked sufficient funds
to travel or support themselves, and had not been afforded the opportunity or means to
reach out to relatives or others outside the County. They were simply left to fend for
themselves in a land that was foreign to them.

28. In October 2018, multiple news outlets reported on the sudden end of the
Safe Release policy, with ICE commenting after the fact that the end of the policy was
due to limited resources to support the program. In commenting on Safe Release’s end,
ICE acknowledged the existence of the policy.

29.  According to JFS and SDRRN, an average of 20 to 30 family units (60 to 80
parents and young children) have been released into San Diego County each day since
October 2018, with ICE — under the direction and with the authority of Defendants —
failing to abide by its longstanding Safe Release policy of providing asylum seekers
assistance in reaching their final destinations.

30. Some asylum seekers and accompanying families arrive in poor health with
children and parents suffering from the flu, upper respiratory infections, injuries
sustained while traveling from Central America, scabies, and/or lice, as well as emotional
or psychiatric injuries and conditions resulting from the persecution they are fleeing, as
well as adverse incidents or crimes committed against them during their travel to the
United States.

31. These poor health conditions were commented on during Defendant
Nielsen’s testimony before the U.S. House of Representatives Homeland Security
Committee on March 6, 2019. From 2018 to this year, USBP projected a 158% increase
in migrants needing medical treatment because of the long and often arduous journey
from the Central or South America to the southwest border. Defendant Nielsen’s own
testimony noted that “vulnerable populations, especially children, are coming into DHS

sicker than ever before.”
/11
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“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
law....” 5U.S.C. § 706(2)(A).
FIRST CAUSE OF ACTION
Administrative Procedure Act — Notice and Comment Rulemaking
[5S U.S.C. §§ 553, 706(2)(D)]

47.  The above paragraphs are incorporated herein by reference.

48. DHS, ICE, CBP, and USBP are “agencies” under the APA, and the
termination of — or change to — the Safe Release policy, and actions in furtherance of the
termination or change constitute “rules” under the APA.

49.  Interminating or changing the subject policy, the above-described federal
agencies, and Defendants who in their official capacity are in charge of the agencies,
have levied clear and distinct burdens on the County in the form of the substantial and
increased costs and expenditures resulting from the policy change or termination, as more
fully described above.

50. The APA requires administrative agencies to follow notice-and-comment
rulemaking procedures to promulgate substantive rules. See 5 U.S.C. § 553. The APA
defines “rule” broadly to include:

[TThe whole or part of an agency statement of general or particular
applicability and future effect designed to implement, interpret, or prescribe
law or policy or describing the organization, procedure, or practice
requirements of an agency . . ..

5U.8.C. § 551(4).

51.  The termination or change in the Safe Release policy constitutes a
substantive rule subject to the APA’s notice-and-comment requirements.

52.  As the policy change or termination was undertaken without first submitting
the action for notice and public comment, Defendants and the federal agencies they
oversee have violated section 553 of the APA, and their actions constitute unlawful
rulemaking.

111
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PRAYER FOR RELIEF
WHEREFORE, Plaintiff respectfully requests that this Court:

L. Vacate and set aside the termination of, or change in, the Safe Release policy
and any other related action taken by Defendants and the agencies they oversee;

2. Declare that the actions taken by Defendants and the agencies they oversee
to terminate or change the Safe Release policy are void and without legal force or effect;

3. Declare that the actions taken by Defendants and the agencies they oversee
to terminate or change the Safe Release policy are arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law, and without observance of the
procedure required by law, in violation of 5 U.S.C. §§ 702-706;

4. Issue a preliminary and permanent injunctions requiring Defendants, the
agencies they oversee, as well as their agents, servants, employees, attorneys, and all
persons in active concert or participation with any of them, to provide asylum seekers and
their accompanying family members the assistance in reaching their final destinations
that was provided under the Safe Release policy;

5. Require Defendants’ agencies to reimburse the County the expenses that it
has incurred, and will incur, as a result of Defendants’ unlawful actions;

6. Award Plaintiff reasonable attorneys’ fees if permitted by any applicable

law; and
7. Grant such further relief as this Court deems just and proper.
Dated: April 3, 2019 THOMAS E. MONTGOMERY, County Counsel

By: _s/Timothy M. White
TIMOTH¥ M. WHITE Senior Deputy
GEORGE J. KUNTHARA, Deputy
Attorneys for Plaintiff County of San Diego
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