
 

 
 
 
 
 

October 18, 2016 
 

Agenda Items to Implement the Multi-Species Conservation Plan by 
Pima County and the Pima County Regional Flood Control District to 

Fulfill the Requirements of the Endangered Species Act Section 10(A)(1)(B) Permit 
 
 

Background 
 
Nearly two decades of research, planning and cooperation came to fruition with the issuance 
of Pima County’s Endangered Species Act Section 10(a)(1)(b) Permit on July 13, 2016 by the 
US Fish and Wildlife Service (Service).  As the Board of Supervisors knows, the Multi-Species 
Conservation Plan (MSCP) is the capstone of the broader Sonoran Desert Conservation Plan 
(SDCP), and it addresses required endangered species compliance under the Endangered 
Species Act (ESA) in a manner that streamlines compliance with the ESA, thereby providing a 
simpler, faster and less expensive way for public and private sector projects to move into 
construction. 
 
Over 600 public meetings and a decade of public and expert review occurred before Pima 
County formally applied to the Service for the Section 10 Permit.  The planning process that 
led to the Permit is considered by many in the United States to be a premier example of a 
locally-based strategy to achieve natural resource conservation while promoting economic 
wellbeing.  Many aspects of the MSCP have already been implemented, including revisions to 
ordinances and acquisition of much of the mitigation land. 
 
Subsequent to the Board’s approval of the Section 10 Permit Implementing Agreement (IA) on 
September 6, 2016, the Service will cosign the IA at an event to be held on October 13, 2016, 
at the Arizona-Sonora Desert Museum.  With this co-signature, the Section 10 permit approval 
process formally concludes.  
 
Consequently, the County and the Regional Flood Control District (RFCD) are now poised for a 
new phase of MSCP implementation; implementing long-term protections on conservation lands 
acquired with publicly approved open-space bonds, grants and other public funds or through 
donations and the provision of private sector coverage.  To begin this phase of implementation, 
a number of important items, which are discussed below, are slated for the October 18, 2016 
Board of Supervisors Agenda and are foundational to fulfilling the obligations we have made in 
the MSCP and to the electorate. 
 
1. Restrictive Covenants (Real Property) 
 
For several decades, the County has, with the assistance of the taxpayers, acquired through 
purchase and donation many valuable tracts of land with the understanding these lands would 
be retained as natural open space in perpetuity.  At the same time, and in keeping with the 
economic objectives of the SDCP, Pima County has also actively engaged in constructing new 
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facilities and infrastructure to support our economy, as well as the sale and exchange of lands 
it owns with other government agencies and private enterprise, to achieve various other public 
benefits.  The goal of these efforts has always been and will continue to be creating balance 
between growth and conservation. 
 
Applying restrictive covenants to natural open space lands is necessary for several very 
important reasons: to keep promises made to the electorate regarding the retention of open 
space and to fulfill Permit obligations.  Restrictive covenants are like deed restrictions and, in 
this instance, are being proposed to encumber future land use.  These restrictions are necessary 
to avoid repurposing these lands to accommodate intensive types of development such as cell 
phone towers, golf courses, subdivisions and other land uses incompatible with the purposes 
for which they were originally acquired. 
 
Equally important is that the application of restrictive covenants supports a tiered land 
classification system that will facilitate open-space planning and management and, through the 
process of elimination, clarify other County- or District-owned lands that may be suitable for 
development.  Under this classification system, lands to be used for MSCP mitigation will 
receive the highest levels of protection against future, incompatible development.  Other non-
MSCP conservation parcels not currently identified for MSCP mitigation will be also protected, 
but with more flexibility on future uses.   
 
Figure 1 illustrates in green and red those properties (91,440 acres) the County and the RFCD 
intend to protect with restrictive covenants.  Green properties are proposed as MSCP mitigation 
lands (64,487 acres), and red properties are proposed as Conservation lands (26,953 acres). 
These lands are more fully described in the map label key on Attachment A and the parcel-level 
list at Attachment B.  The map color also indicates whether MSCP or Conservation Lands 
covenants are being applied to a particular parcel.  The covenants themselves (Attachments C 
through F) are subdivided according to whether the parcel is owned by Pima County (83,421 
acres) or the RFCD (8,019 acres). Thus, the covenants provide yet another layer of government 
accountability to the electorate. 
 

A. MSCP Mitigation Lands (Pima County and RFCD) 
 
The green areas in Figure 1 are those natural open space properties eligible for use as mitigation 
land for the Section 10 permit issued to Pima County and the RFCD for the MSCP.  The MSCP 
and Section 10 permit require the County and RFCD to provide perpetual legal protection for 
those open-space lands that will be used to compensate for impacts caused by County, RFCD 
and private sector activities. The lands intended to be used for MSCP mitigation are already 
owned in fee-simple by either the County or the RFCD, and most were acquired using voter-
approved bonds for open space and flood prone land. Collectively, these lands comprise part of 
the mitigation against which future development, both public and private, will draw to offset 
effects to endangered species under the Section 10 permit.  No privately owned lands are 
included in this action, nor are any County-held state and federal grazing leases. 
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The restrictive covenants to be placed on the County-owned MSCP mitigation lands are 
provided in master agreements at Attachments C and D.  The covenants include a third-party 
beneficiary who can enforce the restrictions if it ever becomes necessary.  These restrictive 
covenants do not and cannot prevent sale of the land by a future Board, nor do they prevent 
condemnation by authorities such as the State for public highways or utilities for transmission 
lines.  Any sale would, however, be subject to the restrictive covenants. The covenants and 
the inclusion of a third-party beneficiary will serve as mechanisms to hold the two permittees, 
Pima County and the RFCD, accountable for ensuring that all future, discretionary uses of the 
land are compatible with the mitigation commitment under the Section 10 Permit. 
 
The third-party beneficiary for both types of covenants will be the Arizona Land and Water 
Trust (ALWT), which will provide services pursuant to an agreement to be approved by a 
separate Board Agenda item (see below).  The ALWT is a nationally-recognized organization 
working to preserve southern Arizona’s western landscapes, wildlife habitat, and working farms 
and ranches.  Their role will be primarily as a referee to ensure that any changes made by Pima 
County or the District are consistent with the terms of the agreement.  It is essential to have a 
third party involved because the County and RFCD are administered by the same elected 
members, who sit as both the Board of Supervisors and the RFCD Board of Directors.  Should 
violations occur, the covenants contemplate the ALWT will work with the County and RFCD to 
remedy the situation.  
 
Written concurrence of the Service is required if the County or RFCD ever wish to amend the 
MSCP covenants. The Service is not a party to the conservation lands that are not currently 
identified for MSCP mitigation. 
 

B. Conservation Lands (Pima County and RFCD) 
 
Restrictive covenants are also to be used to protect certain County and RFCD conservation 
lands, not currently identified as MSCP mitigation lands, against incompatible development to 
honor voter and donor intentions; but with fewer restrictions, particularly on recreational 
development.  The terms of these restrictions are provided in Attachments E and F.  This will 
provide County and RFCD land managers with an important reference for compatible uses for 
these lands that were acquired or donated for conservation purposes and enjoyment of their 
natural and cultural values.  These use restrictions are more flexible to accommodate future 
needs as compared to those than the MSCP restrictions.  It is conceivable some of these 
conservation lands might ultimately be used for MSCP mitigation; in which case, the covenants 
would be altered to meet the restrictions on other MSCP lands. 
 
Figure 1 (in red) illustrates the location all of the conservation lands being restricted against 
future, incompatible land uses.  These lands are more fully described in the map label key on 
Attachment A and the parcel-level list at Attachment B.  The map color indicates whether MSCP 
or Conservation Lands covenants are being applied to a particular parcel.  The covenants 
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themselves (Attachments C through F) are subdivided according to whether the parcel is owned 
by Pima County or the RFCD.  
 

C. County Lands Not Included in This Action (Pima County and RFCD) 
 
Not all County-controlled open space lands are being protected through this action.  The reasons 
for not placing any legal protections on these properties are varied and include the following: 
 

a. Certain lands may be used to establish a mitigation bank for impacts to Waters of the 
United States under the Clean Water Act, requiring a separate kind of legal protection; 
 

b. Certain park lands may be developed for active recreational enterprises that would be 
inconsistent with natural open space conservation goals; 
 

c. Certain lands under current operation agreements with County and RFCD are excluded, 
such as Old Tucson, Colossal Cave, Mission Garden and the Arizona-Sonora Desert 
Museum; 
 

d. Certain floodprone lands may be sold or developed in the future or managed to 
minimize flood risks in a way that would be incompatible with deriving mitigation 
credits. 

 
2. General Services Agreement with Arizona Land & Water Trust (RFCD and Sustainability 

and Conservation Office) 
 
As stated above, the Section 10(a)(1)(B) permit for the Pima County MSCP requires perpetual 
legal protection of the restricted properties that will be used to mitigate impacts caused by 
County, RFCD, and private sector activities covered under the Section10 Permit.  As part of a 
separate, but related, action before the Boards of County and District, restrictive covenants 
between the RFCD and County have been proposed to restrict future incompatible land use and 
to ensure mitigation and conservation values are maintained. The restrictive covenants 
designate the ALWT as the third-party beneficiary with the right to ensure the terms of the 
restrictive covenants are upheld. 
 
ALWT is a local entity experienced in land management whose staff and Board are familiar with 
many of the County and RFCD lands identified as mitigation and conservation land. They have 
experience in protecting conservation values and understand the range of purposes for which 
these lands have been acquired. They have acted as a land trust for various private property 
owners and ranchers in southern Arizona.   
 
This Service Agreement provides funding from the RFCD and County to perform the work 
identified in the scope of work required of ALWT pursuant to the Covenants.  The Service 
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Agreements are funded separately by the RFCD and County because they are separate 
landowners. 
 
3. Fee Ordinance for Providing Section 10 Coverage to Private Sector Development 

(Sustainability and Conservation Office) 
 
The Section 10 permit and the MSCP as approved by the Service provide private development 
projects with the opportunity to receive the same benefits and certainty in complying with the 
ESA as County and RFCD projects.  The Certificate of Coverage Program (Program), to be 
administered by the Office of Sustainability and Conservation (OSC), establishes the procedures 
and requirements necessary for the County to extend Section 10 coverage to private 
development projects and reflects extensive input from stakeholders received over the last 16 
years.   
 
On July 15, 2016, the Board received a memorandum describing the details of this voluntary 
program; it is attached for your reference (Attachment G).  Included in that memorandum is my 
direction to staff to develop a fee ordinance to recover certain costs of providing Section10 
permit coverage to private development. Therefore, the Office of Sustainability and 
Conservation is requesting the Board of Supervisors adopt Ordinance No. 2016-____ to apply 
fees pursuant to its authority under A.R.S. § 11-251.05 and§ 11-251.08, in order to cover 
staff time and services required to administer certain elements of the Program.  These are new 
fees ($720 Application and $2,450 for County staff monitoring of any MSCP mitigation land 
set aside by the developer). This fee will apply only to those subdivisions or commercial or 
industrial facility developments that require a Pima County Development Services site 
construction permit and that voluntarily participate in the Program via the "Opt-in" process. 
 
4. Affirmation of County Parks (Natural Resources Parks and Recreation) 
 
Also on the October 18, 2016 Board Agenda is the request for approval of a joint Resolution 
of the Board of Supervisors and RFCD Board of Directors pertaining to the designation and 
reaffirmation of certain County- and RFCD-owned Lands as County Parks as allowed by A.R.S. 
Section 11-932.  
 
This Resolution is intended to complement the County Conservation Lands Restrictive Covenant 
items also scheduled for the October 18 meeting.  While the Restrictive Covenant discussion 
relates primarily to the future uses of County conservation lands, the Designation and 
Reaffirmation Resolution primarily provides the tools to allow for the effective day-to-day 
management of activities by the public on those properties. Many of the lands listed in the 
attached Resolution (Attachment H) are presently being used by the public, whether for passive 
recreation, such as hiking or birding, or for more intensive recreational uses like river parks and 
are being managed to some degree for these kinds of recreational activities by the County 
and/or the RFCD.  However, research of historical data did not indicate a formal acceptance by 
the Board of Supervisors of those lands as parks in numerous cases.  Such acceptance and 
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designation of certain County lands as parks, along with the addition of select RFCD properties, 
is essential to add an additional element of land management authority for the County and 
District to manage activities on these lands being currently used for recreational purposes.  That 
level of authority to allow for the proper management of public activities occurring on the listed 
properties is authorized via the implementation of locally-adopted Park Rules as allowed under 
A.R.S. section 11-935 and County Ordinances.  Without this, law enforcement personnel lack 
a consolidated regulatory authority to regulate visitor use through park rules. 
 
Once the Board has affirmed these properties as County Parks, a public process to draft new 
park Rules will begin in early 2017 to cover the diversity of uses these lands serve and to 
protect the values for which they were acquired.  
 
Recommendation 
 
I recommend the Board of Supervisors approve the above related Agenda Items to fulfill the 
Multi-Species Conservation Plan requirements for long-term protection of certain County-owned 
and Regional Flood Control District-owned conservation lands and to begin the implementation 
of the Multi-Species Conservation Plan.  These Agenda items include: 
 
1. Restrictive Covenants on County-owned and Regional Flood Control District-owned 

Conservation Lands 

2. Service Agreements with the Arizona Land and Water Trust to serve as the third-party 
beneficiary on the Covenants 

3. Ordinance No. 2016-____ to adopt fees to provide coverage to the private sector under the 
Certificate of Coverage Program pursuant to A.R.S. § 11-251.05 and § 11-251.08. 

4. Joint Resolution 2016- _____ for the affirmation of certain County-owned and Regional Flood 
Control District-owned lands as parks. 

 
 
Respectfully submitted, 
 
 
 
C.H. Huckelberry 
County Administrator 
 
 
CHH/mjk – October 13, 2016 
 
Attachments 
 





















































































































































































 

   
 

Map 1. Section 10 Permit Area (as excerpted from the 2016 Final MSCP) - Private developments 
must be located in un-incorporated Pima County. 
 
 

 
 




















