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MEMORANDUM

Date: August 20, 2026

To:  The Honorable Chair and Members From: Jan Le@aﬁ/’

Pima County Board of Supervisors County Administrator

Re:  Additional Information for the August 25, 2026, Board of Supervisors Meeting Agenda Item
14 - Protest Appeal of Procurement Director's Decision by Achen-Gardner Construction, LLC
regarding Solicitation No. RFP-2600000677, Job Order Contract: Wastewater Conveyance
System and Related Facilities Repair

On July 14, 2026, the Board of Supervisors awarded a shared supplier contract to the four highest-

qualified contractors following a two-step competitive solicitation process for the above referenced
services.

On July 20, 2026, Achen-Gardner submitted a protest pursuant to Pima County Procurement Code
§11.20.010(F), stating that the non-responsive determination they received for omitting the power
of attorney document from their bid bond submission that accompanied their price proposal may
have been based on a federal requirement that did not govern this County solicitation and that it was
a minor informality that would be addressed with submission of the power of attorney with their
protest letter.

On July 27, 2026, the Procurement Director dismissed the protest, asserting that Pima County
follows the generally accepted practice for state and local agencies to look to the Federal Acquisition
Regulations for persuasive guidance. Pima County considers the power of attorney with a bid bond
in establishing responsiveness, and the failure to provide an associated power of attorney is a
material deficiency which cannot be remedied by submission after the fact.

On July 31, 2026, Achen-Gardner submitted a protest appea! to the Board of Supervisors with the
Clerk of the Board pursuant to Pima County Procurement Code §11.20,010(H) (Protest Appeal).

This appeal of the Procurement Director’s decision is scheduled to be heard on August 25, 2026, at
the Board of Supervisors meeting.

Based on the foregoing research and collaboration between Procurement and PCAO, Procurement is
revising its denial of Achen-Gardner’s protest. Procurement now recommends awarding and adding
Achen-Gardner to the contract under RFP-2600000677. Procurement and PCAQ believe this to be
the most legally sound and risk adverse decision for the County in light of the new research. The
attached Memorandum provides Procurement’s revising its denial to the protest in Achen-Gardner’s
Protest Appeal (Attachment}.

Attachment

c: Carmine DeBonis, Jr., Deputy County Administrator
Steve Holmes, Deputy County Administrator
Chad Kasmar, Deputy County Administrator
Bruce Collins, Director, Procurement Department




PROCUREMENT

Date: August 19, 2026

To:  Jan Lesher From: Bruce D. Collins 822
County Administrator Procurement Director

Re:  Additional Information for the August 25, 2026, Board of Supervisors Meeting Agenda
item 14 — Protest Appeal of Procurement Director's Decision by Achen-Gardner
Construction, LLC regarding Solicitation No. RFP-2600000677, Job Order Contract:
Wastewater Conveyance System and Related Facilities Repair

This information is provided in response to the protest appeal submitted on July 31, 2026, by Achen-
Gardner Construction, LLC (“Achen-Gardner") regarding RFP-2600000677. Achen-Gardner timely
appealed the Procurement Director's decision overruling its protest regarding the non-responsive
determination.

After reviewing the appeal and based on the additional research and collaboration between
Procurement and PCAOQO, Procurement is revising its denial of Achen-Gardner's protest.
Procurement now recommends awarding and adding Achen-Gardner to the contract under RFP-
2600000677. Procurement and PCAO believe this to be the most legally sound and risk adverse
decision for the County in light of the new research. Our determination to reverse the denial is based
on the following two findings:

1. State of Arizonia Statues are Silent on Power of Attorney Submission

State Statues are silent "do not provide written directions or requirements” to submit a power of
attorney with a surety bond. Although it is a generally accepted practice in the construction
industry to submit a power of attorney with the surety bond

Pima County has historically used the Federal Acquisition Regulations (FAR) as unwritten
guidance to address the absence of a state statues requirements to submit a power of attorney
with the surety bond. While Pima County is not an executive branch of the Federal
government, the utilization of the FAR 28.101-3 as guidance is a standard practice. However,
using the FAR as guidance is not binding or enforceable for non-executive branches.

Arizona courts hold that when a statute is silent on an issue, they “will not read into it something
which is not within the express manifest intention of the Legislature as gathered from the statute
itself,” nor will they “inflate, expand, stretch or extend the statute to matters not falling within its
expressed provisions."!

* price v. City of Mesa, 236 Ariz. 267, 269, 1 8, 339 P.3d 650, 652 {App. 2014) (finding because statute did not
expressly require government entities to obtain voter approval before issuing project advancement notes, the
legislature was silent on the issue and “did not intend to require municipalities to hold elections” before Issuing
the notes”){internal quotes omitted); see Do v. Arizona Bd. of Regents, 256 Ariz. 370,372, § 5,539 P.3d 131,
133 (App. 2023)("Courts have no authority to extend a law beyond the fair and reasonable meaning of its terms;
rather, it is the duty of all courts to confine themselves to the words of the Legislature—nothing adding
thereto"){internal quotes omitted). i
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Protest Appeal of Procurement Director’s Decision by Achen-Gardner Construction, LL.C
regarding Solicitation No. RFP-2600000677, Job Order Contract: Wastewater Conveyance
System and Related Facilities Repair

1. State of Arizonia Statues are Silent on Power of Attorney Submission (continued)
The informal insertion of the FAR guidance as a substitute for the absence of written
statutory requirements does not align with the Court’s position.

2..The County Cannot Rely on Undisclosed Criteria in Evaluating Achen-Gardner’s

Pima County adheres to applicable statutes and regulations in the development of solicitations.
Because these laws do not provide written guidance or requirements for the bidder to submit the
power of attorney with the surety bond, the County did not explicitly instruct bidders
to provide the power of attorney.

3. Conclusion and Recommendation

After reviewing the appeal and based on the additional research and collaboration between
Procurement and PCAO, Procurement is revising its denial of Achen-Gardner’s protest.
Procurement now recommends awarding and adding Achen-Gardner to the contract under RFP-
2600000677.

Procurement and PCAO believe this to be the most legally sound and risk adverse decision for the
County in light of the new research.

In addition to the above, Procurement will be working with the County’s Attorney’s Office to
develop language for inclusion in our solicitations to mitigate this circumstance going forward.

¢: Carmine DeBonis Jr, Deputy County Administrator
Steve Holmes, Deputy County Administrator
Scott Loomis, Procurement Division Manager
James Johnson, Procurement Officer
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