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*= Mandatory, information must be provided 

Click or tap the boxes to enter text.  If not applicable, indicate “N/A”. 

*Title: 

Pima County Code Title 17 Air Quality Control: Removal of affirmative defenses  

*Introduction/Background:  

Pima County Code has 4 sections that create affirmative defenses for facilities whose air pollution has exceeded the 
limits allowed by their air permits. These sections allow facilities to raise affirmative defenses in civil court proceedings 
to prevent civil penalties from being enforced against them.  They have never been used in Pima County or the United 
States as a whole.  In 2 separate series of rulemakings and federal court cases beginning over a decade ago, the EPA 
declared these defenses are impermissible.  PDEQ is removing these sections of code in compliance with EPA rulings, 
and to achieve consistency and clarity. 

*Discussion: 

Pima County has authority under the federal Clean Air Act and Arizona laws and delegations to regulate air 
pollution in Pima County.  One of the ways Pima County does this is by issuing permits to stationary sources that 
create certain types and quantities of air pollution.  These permits contain limitations on the amount a source can 
pollute, and the source can be penalized if it exceeds these emissions limitations.  Pima County Department of 
Environmental Quality exercises discretion in enforcing permit violations, and considers extenuating 
circumstances, with a primary goal of bringing sources back into compliance.   
 
Pima County Code Title 17 contains Pima County’s air quality rules.  There are 4 sections of Pima County Code 
(PCC 17.12.040(E), PCC 17.12.180, PCC 17.13.020(C), and PCC 17.13.200) that provide affirmative defenses for 
sources that exceed their emissions limitations either during startup, shutdown, and malfunction (“S/S/M”), or due 
to emergency circumstances (also known as “acts of God”). 
 
Affirmative defenses were not originally part of the Clean Air Act, or its implementation, but were added in multiple 
local air quality codes beginning in the 1990’s.  The Pima County affirmative defense provisions have never been 
used. 
 
The EPA has issued rulings and guidance that both affirmative defenses for S/S/M and due to emergency 
circumstances violate the Clean Air Act, for different reasons.  EPA directed state and local permitting agencies to 
remove these clauses from permits as permits are renewed, and to update the respective federally approved rules 
to remove these defenses. PDEQ has been removing affirmative defenses from air quality permits since this 
direction as permits expire or are renewed.  
 
The EPA set a deadline of August 2024 for permitting agencies to remove their impermissible affirmative defense 
rules or to request an extension.  PDEQ request an extension until August 2025 to allow time for a complete 
rulemaking.  
 
Read the full Notice of Proposed Rulemaking at https://content.civicplus.com/api/assets/a188e9e6-2a10-488c-
9492-5c2efea9f140. 

*Conclusion: 

-



Pima County Department of Environmental Quality is proposing to remove PCC 17.12.040(E), PCC 17.12.180, PCC 

17.13.020((), and PCC 17.13.200, all affirmative defense provisions for stationary sources, to comply with EPA rules and 

ensure consistency and clarity in PDEQ rules and permits. This must be completed and in effect by August 2025. 

*Recommendation: 

PDEQ recommends that the Board of Supervisors adopt this rulemaking. 

*Fiscal Impact: 

None. 

*Board of Supervisor District: 

Department: Environmental Quality 

Contact: Abigail Okrent 

Deputy County Administrator Signature: 

County Administrator Signature: 

7/14/2021 

[7 All 

Telephone: 520-724-7400 

Telephone: 520-724-7325 
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ORDINANCE NUMBER 2025 - _______ 

 

AN ORDINANCE OF THE BOARD OF SUPERVISORS OF PIMA 
COUNTY, ARIZONA, RELATING TO AIR QUALITY; REPEALING 
SECTIONS 17.12.040(E), 17.12.180, 17.13.020(C), AND 
17.13.200 WHICH PROVIDE AFFIRMATIVE DEFENSE 
PROVISIONS FOR STARTUP/SHUTDOWN/MALFUNCTION 
AND EMERGENCIES; AND RENUMBERING SECTION 
17.12.040(F) TO 17.12.040(E), AND 17.13.020(D) TO 
17.13.020(C); EFFECTIVE MAY 1, 2025. 

 

BE IT ORDAINED BY THE BOARD OF SUPERVISORS OF PIMA COUNTY, ARIZONA 

SECTION 1. Pima County Code Sections 17.12.040(E) and 17.12.180 are repealed and 
renumbered as follows: 

Chapter 17.12 
Individual Permits and Permit Revisions for Class I Permits 

. . . 
17.12.040 Permit contents for Class I permits 
A. Each permit issued shall include the following elements: 

. . . 
E.   Emergency Provision. 

1. An "Emergency" means any situation arising from sudden and reasonably 
unforeseeable events beyond the control of the source, including acts of God, that 
require immediate corrective action to restore normal operation and that causes the 
sources to exceed a technology-based emission limitation under the permit, due to 
unavoidable increases in emission attributable to the emergency. An emergency 
shall not include noncompliance to the extent caused by improperly designed 
equipment, lack of preventive maintenance, careless or improper operation, or 
operator error. 

2. An emergency constitutes an affirmative defense to an action brought for 
noncompliance with the technology-based emission limitations if the conditions of 
subsection (E)(3) are met. 

3. The affirmative defense of emergency shall be demonstrated through properly 
signed, contemporaneous operating logs, or other relevant evidence that: 

a. An emergency occurred and that the permittee can identify the cause or 
causes of the emergency; 
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b. At the time of the emergency, the permitted facility was being properly 
operated; 

c. During the period of the emergency the permittee took all reasonable 
steps to minimize levels of emissions that exceeded the emissions 
standards or other requirements in the permit; and 

d. The permittee submitted notice of the emergency to the control officer by 
certified mail or hand delivery within two working days of the time when 
emission limitations were exceeded due to the emergency. This notice 
shall contain a description of the emergency, any steps taken to mitigate 
emissions, and corrective action taken. 

4. In any enforcement proceeding, the permittee seeking to establish the occurrence of 
an emergency has the burden of proof. 

5. This provision is in addition to any emergency or upset provision contained in any 
applicable requirement. 

F.  E.   A Class I permit issued to a major source shall require that revisions be made under 
Section 17.12.130 to incorporate additional applicable requirements adopted by the 
administrator under the Act that become applicable to a source with a permit with a remaining 
permit term of three or more years. No reopening shall be required if the effective date of the 
applicable requirement is after the expiration of the permit. The revisions shall be made as 
expeditiously as practicable, but not later than eighteen months after the promulgation of such 
standards and regulations. Any permit revision required pursuant to this subsection shall comply 
with provisions in Section 17.12.140 for permit renewal and shall reset the five-year permit term. 

  
17.12.180 Affirmative defenses for excess emissions due to malfunctions, startup, and 
shutdown 
A. Applicability. This rule establishes affirmative defenses for certain emissions in excess of an 

emission standard or limitation and applies to all emission standards or limitations except for 
standards or limitations: 

1. Promulgated pursuant to Section 111 or 112 of the Act, 
2. Promulgated pursuant to Title IV or VI of the Clean Air Act, 
3. Contained in any Prevention of Significant Deterioration (PSD) or New Source 

Review (NSR) permit issued by the U.S. E.P.A. or, 
4. Included in a permit to meet the requirements of Section 17.16.590(A)(5). 

B. Affirmative Defense for Malfunctions. Emissions in excess of an applicable emission 
limitation due to malfunction shall constitute a violation. The owner or operator of a source 
with emissions in excess of an applicable emission limitation due to malfunction has an 
affirmative defense to a civil or administrative enforcement proceeding based on that 
violation, other than a judicial action seeking injunctive relief, if the owner or operator of the 
source has complied with the reporting requirements of Section 17.12.170 and has 
demonstrated all of the following: 

1. The excess emissions resulted from a sudden and unavoidable breakdown of 
process equipment or air pollution control equipment beyond the reasonable control 
of the operator; 
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2. The air pollution control equipment, process equipment, or processes were at all 
times maintained and operated in a manner consistent with good practice for 
minimizing emissions; 

3. If repairs were required, the repairs were made in an expeditious fashion when the 
applicable emission limitations were being exceeded. Off-shift labor and overtime 
were utilized where practicable to insure that the repairs were made as 
expeditiously as possible. If off-shift labor and overtime were not utilized, the owner 
or operator satisfactorily demonstrated that the measures were impracticable; 

4. The amount and duration of the excess emissions (including any bypass operation) 
were minimized to the maximum extent practicable during periods of such 
emissions; 

5. All reasonable steps were taken to minimize the impact of the excess emissions on 
ambient air quality; 

6. The excess emissions were not part of a recurring pattern indicative of inadequate 
design, operation, or maintenance; 

7. During the period of excess emissions there were no exceedances of the relevant 
ambient air quality standards established in Article I of Chapter 17.08 that could be 
attributed to the emitting source; 

8. The excess emissions did not stem from any activity or event that could have been 
foreseen and avoided, or planned, and could not have been avoided by better 
operations and maintenance practices; 

9. All emissions monitoring systems were kept in operation if at all practicable; and 
10. The owner or operator's actions in response to the excess emissions were 

documented by contemporaneous records. 
C. Affirmative Defense for Startup and Shutdown. 

1. Except as provided in subsection (C)(2), and unless otherwise provided for in the 
applicable requirement, emissions in excess of an applicable emission limitation due 
to startup and shutdown shall constitute a violation. The owner or operator of a 
source with emissions in excess of an applicable emission limitation due to startup 
and shutdown has an affirmative defense to a civil or administrative enforcement 
proceeding based on that violation, other than a judicial action seeking injunctive 
relief, if the owner or operator of the source has complied with the reporting 
requirements of Section 17.12.170 and has demonstrated all of the following: 

a. The excess emissions could not have been prevented through careful 
and prudent planning and design; 

b. If the excess emissions were the result of a bypass of control 
equipment, the bypass was unavoidable to prevent loss of life, personal 
injury, or severe damage to air pollution control equipment, production 
equipment, or other property; 

c. The source's air pollution control equipment, process equipment, or 
processes were at all times maintained and operated in a manner 
consistent with good practice for minimizing emissions; 
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d. The amount and duration of the excess emissions (including any bypass 
operation) were minimized to the maximum extent practicable during 
periods of such emissions; 

e. All reasonable steps were taken to minimize the impact of the excess 
emissions on ambient air quality; 

f. During the period of excess emissions there were no exceedances of 
the relevant ambient air quality standards established in Article I of 
Chapter 17.08 that could be attributed to the emitting source; 

g. All emissions monitoring systems were kept in operation if at all 
practicable; and 

h. The owner or operator's actions in response to the excess emissions 
were documented by contemporaneous records. 

2. If excess emissions occur due to a malfunction during routine startup and shutdown, 
then those instances shall be treated as other malfunctions subject to subsection B. 

D. Affirmative Defense for Malfunctions During Scheduled Maintenance. If excess emissions 
occur due to a malfunction during scheduled maintenance, then those instances will be 
treated as other malfunctions subject to subsection B. 

E. Demonstration of Reasonable and Practicable Measures. For an affirmative defense under 
subsection B or C, the owner or operator of the source shall demonstrate, through 
submission of the data and information required by this section and Section 17.12.170, that 
all reasonable and practicable measures within the owner or operator's control were 
implemented to prevent the occurrence of the excess emissions. 

 

SECTION 2. Pima County Code Sections 17.13.020(C) and 17.13.200 are repealed and 
renumbered as follows: 

Chapter 17.13 
Individual and General Permits and Permit Revisions for Class II and Class III Permits 

. . . 
 

17.13.020 Permit contents for Class II and Class III permits 
A. Each permit issued shall include the following elements: 

. . . 
C. Emergency Provision. 

1. An "Emergency" means any situation arising from sudden and reasonably 
unforeseeable events beyond the control of the source, including acts of God that 
require immediate corrective action to restore normal operation and that causes the 
source to exceed a technology-based emission limitation under the permit, due to 
unavoidable increases in emissions attributable to the emergency. An emergency 
shall not include noncompliance to the extent caused by improperly designed 
equipment, lack of preventive maintenance, careless or improper operation, or 
operator error. 
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2. An emergency constitutes an affirmative defense to an action brought for 
noncompliance with the technology-based emission limitations if the conditions of 
subsection (C)(3) are met. 

3. The affirmative defense of emergency shall be demonstrated through properly 
signed, contemporaneous operating logs, or other relevant evidence that: 

a. An emergency occurred and that the permittee can identify the cause or 
causes of the emergency; 

b. At the time of the emergency, the permitted facility was being properly 
operated; 

c. During the period of the emergency the permittee took all reasonable 
steps to minimize levels of emissions that exceeded the emissions 
standards or other requirements in the permit; and 

d. The permittee submitted notice of the emergency to the control officer 
by certified mail or hand delivery within two working days of the time 
when emission limitations were exceeded due to the emergency. This 
notice shall contain a description of the emergency, any steps taken to 
mitigate emissions, and corrective action taken. 

4. In any enforcement proceeding, the permittee seeking to establish the occurrence of 
an emergency has the burden of proof. 

5. This provision is in addition to any emergency or upset provision contained in any 
applicable requirement. 

D. C.   A permit issued to a source shall require that revisions be made under Section 17.13.150  
to incorporate additional applicable requirements that become applicable to a source 
with a permit with a remaining permit term of three or more years. No reopening shall be 
required if the effective date of the applicable requirement is after the expiration of the 
permit. The revisions shall be made as expeditiously as practicable, but not later than 
eighteen months after the promulgation of such standards and regulations. Any permit 
revision required pursuant to this subsection shall comply with provisions in Section 
17.13.160 for permit renewal and shall reset the five year permit term. 

  

17.13.200 Affirmative defenses for excess emissions dues to malfunctions, startup, and 
shutdown. 

A. Applicability. This rule establishes affirmative defenses for certain emissions in excess of 
an emission standard or limitation and applies to all emission standards or limitations 
except for standards or limitations: 

1. Promulgated pursuant to Sections 111 or 112 of the Act, 
2. Promulgated pursuant to Titles IV or VI of the Clean Air Act, 
3. Contained in any Prevention of Significant Deterioration (PSD) or New Source 

Review (NSR) permit issued by the U.S. E.P.A, or 
4. Included in a permit to meet the requirements of Section 17.16.590(A)(5). 

B. Affirmative Defense for Malfunctions. Emissions in excess of an applicable emission 
limitation due to malfunction shall constitute a violation. The owner or operator of a source 
with emissions in excess of an applicable emission limitation due to malfunction has an 
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affirmative defense to a civil or administrative enforcement proceeding based on that 
violation, other than a judicial action seeking injunctive relief, if the owner or operator of 
the source has complied with the reporting requirements of Section 17.13.190 and has 
demonstrated all of the following: 

5. The excess emissions resulted from a sudden and unavoidable breakdown of 
process equipment or air pollution control equipment beyond the reasonable control 
of the operator; 

6. The air pollution control equipment, process equipment, or processes were at all 
times maintained and operated in a manner consistent with good practice for 
minimizing emissions; 

7. If repairs were required, the repairs were made in an expeditious fashion when the 
applicable emission limitations were being exceeded. Off-shift labor and overtime 
were utilized where practicable to insure that the repairs were made as 
expeditiously as possible. If off-shift labor and overtime were not utilized, the owner 
or operator satisfactorily demonstrated that the measures were impracticable; 

8. The amount and duration of the excess emissions (including any bypass operation) 
were minimized to the maximum extent practicable during periods of such 
emissions; 

9. All reasonable steps were taken to minimize the impact of the excess emissions on 
ambient air quality; 

10. The excess emissions were not part of a recurring pattern indicative of inadequate 
design, operation, or maintenance; 

11. During the period of excess emissions there were no exceedances of the relevant 
ambient air quality standards established in Article I of Chapter 17.08 that could be 
attributed to the emitting source; 

12. The excess emissions did not stem from any activity or event that could have been 
foreseen and avoided, or planned, and could not have been avoided by better 
operations and maintenance practices; 

13. All emissions monitoring systems were kept in operation if at all practicable; and 
14. The owner or operator's actions in response to the excess emissions were 

documented by contemporaneous records. 
C. Affirmative Defense for Startup and Shutdown. 

15. Except as provided in subsection (C)(2), and unless otherwise provided for in the 
applicable requirement, emissions in excess of an applicable emission limitation due 
to startup and shutdown shall constitute a violation. The owner or operator of a 
source with emissions in excess of an applicable emission limitation due to startup 
and shutdown has an affirmative defense to a civil or administrative enforcement 
proceeding based on that violation, other than a judicial action seeking injunctive 
relief, if the owner or operator of the source has complied with the reporting 
requirements of Section 17.13.190 and has demonstrated all of the following: 

a. The excess emissions could not have been prevented through careful 
and prudent planning and design; 

b. If the excess emissions were the result of a bypass of control equipment, 
the bypass was unavoidable to prevent loss of life, personal injury, or 
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severe damage to air pollution control equipment, production equipment, 
or other property; 

c. The source's air pollution control equipment, process equipment, or 
processes were at all times maintained and operated in a manner 
consistent with good practice for minimizing emissions; 

d. The amount and duration of the excess emissions (including any bypass 
operation) were minimized to the maximum extent practicable during 
periods of such emissions; 

e. All reasonable steps were taken to minimize the impact of the excess 
emissions on ambient air quality; 

f. During the period of excess emissions there were no exceedances of the 
relevant ambient air quality standards established in Article I of Chapter 
17.08 that could be attributed to the emitting source; 

g. All emissions monitoring systems were kept in operation if at all 
practicable; and 

h. The owner or operator's actions in response to the excess emissions 
were documented by contemporaneous records. 

16. If excess emissions occur due to a malfunction during routine startup and shutdown, 
then those instances shall be treated as other malfunctions subject to subsection B. 

D. Affirmative Defense for Malfunctions During Scheduled Maintenance. If excess emissions 
occur due to a malfunction during scheduled maintenance, then those instances will be 
treated as other malfunctions subject to subsection B. 

E. Demonstration of Reasonable and Practicable Measures. For an affirmative defense under 
subsection B or C, the owner or operator of the source shall demonstrate, through 
submission of the data and information required by this section and Section 17.13.190, 
that all reasonable and practicable measures within the owner or operator's control were 
implemented to prevent the occurrence of the excess emissions. 

 

SECTION 3. This ordinance is effective 30 days after the date of adoption. 

 

PASSED AND ADOPTED by the Board of Supervisors, Pima County, Arizona, this ______ day 
of _______________, 2025. 

 

 

_____________________________________ 

       Chair, Pima County Board of Supervisors 
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ATTEST:      APPROVED AS TO FORM 

 

_____________________________             ___________________3-13-25 

Clerk of Board      Deputy County Attorney 
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ORDINANCE NUMBER 2025 - _______ 

 

AN ORDINANCE OF THE BOARD OF SUPERVISORS OF PIMA 
COUNTY, ARIZONA, RELATING TO AIR QUALITY; REPEALING 
SECTIONS 17.12.040(E), 17.12.180, 17.13.020(C), AND 
17.13.200 WHICH PROVIDE AFFIRMATIVE DEFENSE 
PROVISIONS FOR STARTUP/SHUTDOWN/MALFUNCTION 
AND EMERGENCIES; AND RENUMBERING SECTION 
17.12.040(F) TO 17.12.040(E), AND 17.13.020(D) TO 
17.13.020(C); EFFECTIVE MAY 1, 2025. 

 

BE IT ORDAINED BY THE BOARD OF SUPERVISORS OF PIMA COUNTY, ARIZONA: 

SECTION 1.  

Chapter 17.12 
Individual Permits and Permit Revisions for Class I Permits 

. . . 
17.12.040 Permit contents for Class I permits  
A. Each permit issued shall include the following elements:  

. . . 
 

B. Federally Enforceable Requirements. 
. . . 

 
C. Each permit shall contain a compliance plan . . .  

 
D. Each permit shall include the applicable permit shield provisions . . .  

 
E.   A Class I permit issued to a major source shall require that revisions be made under Section 
17.12.130 to incorporate additional applicable requirements adopted by the administrator under 
the Act that become applicable to a source with a permit with a remaining permit term of three 
or more years. No reopening shall be required if the effective date of the applicable requirement 
is after the expiration of the permit. The revisions shall be made as expeditiously as practicable, 
but not later than eighteen months after the promulgation of such standards and regulations. 
Any permit revision required pursuant to this subsection shall comply with provisions in Section 
17.12.140 for permit renewal and shall reset the five-year permit term. 

 
17.12.180 (Reserved) 
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Section 2.  

Chapter 17.13 
Individual and General Permits and Permit Revisions for Class II and Class III Permits 

. . . 
 

17.13.020 Permit contents for Class II and Class III permits 
A. Each permit issued shall include the following elements: 

 
 . . . 

 
B. Federally Enforceable Requirements. 

. . . 
 

C.   A permit issued to a source shall require that revisions be made under Section 17.13.150  
to incorporate additional applicable requirements that become applicable to a source 
with a permit with a remaining permit term of three or more years. No reopening shall be 
required if the effective date of the applicable requirement is after the expiration of the 
permit. The revisions shall be made as expeditiously as practicable, but not later than 
eighteen months after the promulgation of such standards and regulations. Any permit 
revision required pursuant to this subsection shall comply with provisions in Section 
17.13.160 for permit renewal and shall reset the five year permit term. 

  

17.13.200 (Reserved)  

 

SECTION 2. This ordinance is effective 30 days after the date of adoption. 

 

PASSED AND ADOPTED by the Board of Supervisors, Pima County, Arizona, this ______ day 
of _____________, 2025. 

 

_____________________________________ 

       Chair, Pima County Board of Supervisors 
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ATTEST:      APPROVED AS TO FORM 

 

_____________________________             ___________________3-13-25 

Clerk of Board      Deputy County Attorney 

 

 

 



Title 17 Air Quality Control: Removal of Affirmative Defenses 
 

 
3. Background Information 

 

Clean Air Act and Affirmative Defenses 

Affirmative defenses were not originally part of the Clean Air Act, or its implementation, 
but were added in multiple local air quality codes beginning in the 1990’s to meet evolving EPA 
guidance.  In theory, these provisions allow sources that exceed their emissions limitations to avoid 
liability for these exceedances in judicial proceedings by claiming that they resulted from either 
exceedances during the startup, shutdown, or malfunction of equipment (“S/S/M”); or through 
matters outside of the control of the source (“emergencies” or “Acts of God”).  In practice, the 
EPA has found no examples of these defenses being used, and PDEQ also has no record of them 
being used in Pima County.  This is because air control agencies generally, and PDEQ specifically, 
(1) focus primarily on compliance prior to taking violations to court, (2) utilize broad discretion 
when engaging in compliance and enforcement, including the ability to consider factors like 
circumstances outside of the source’s control in determining compliance plans and penalties.  
Rarely do exceedances even make it into court proceedings, and when they do, judges also retain 
discretion to consider fault and mitigating circumstances.   

 

EPA rulings that affirmative defenses violate the Clean Air Act 

The EPA has issued rulings and guidance that both affirmative defenses for S/S/M and due 
to emergency circumstances violate the Clean Air Act, for different reasons.   

In the early 2010’s, several environmental organizations challenged emissions exemptions 
related to S/S/M (Sierra Club petition for rulemaking in 2011; Natural Resources Defense Counsel 
lawsuit in 2014). As a result of this public engagement, the EPA issued a final rule1 in 2015 finding 
multiple types of exemptions for S/S/M to be in violation of the Clean Air Act and requiring states 
that had these exemptions to update their federally approved air rules.  This EPA rule was 
challenged in federal court, and in 2024 a federal court reaffirmed that affirmative defenses as to 
specific relief for actions for non-compliance were a violation of the Clean Air Act (Environmental 
Committee of Florida Electric Power v. EPA, 94 F.4th 77 (D.C. Cir. 2024)). 

On July 12, 2023, the EPA announced the removal of the Title V affirmative defense 
provisions in 40 CFR 70.6(g) (state, local, and tribal permitting authorities) relating to emergency 
circumstances2.  The EPA rule noted that these affirmative defenses were inconsistent with the 
structure of the Clean Air Act, and impermissibly limited judicial discretion.  EPA directed state 
and local permitting agencies to remove these clauses from permits as permits are renewed, and to 

 
1 80 FR 33840, available at https://www.govinfo.gov/content/pkg/FR-2015-06-12/pdf/2015-12905.pdf  
2 88 FR 47029, available at https://www.epa.gov/system/files/documents/2023-07/8961-01-
OAR%20Title%20V%20Affirmative%20Defense%20Final%20Rule.pdf  

https://www.govinfo.gov/content/pkg/FR-2015-06-12/pdf/2015-12905.pdf
https://www.epa.gov/system/files/documents/2023-07/8961-01-OAR%20Title%20V%20Affirmative%20Defense%20Final%20Rule.pdf
https://www.epa.gov/system/files/documents/2023-07/8961-01-OAR%20Title%20V%20Affirmative%20Defense%20Final%20Rule.pdf
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update the respective federally approved rules to remove these defenses. 

EPA set a deadline for August 2024 for air agencies to remove their impermissible 
affirmative defense rules, or to request an extension.  PDEQ requested an extension until August 
2025.   

 

Pima County Code affirmative defense provisions 

The Pima County Code contains both types of affirmative defenses: violations that occur 
during startup, shutdown, or malfunction of equipment (S/S/M); and emergency circumstances 
(also known as “acts of God”).  These provisions allow sources to raise affirmative defenses during 
enforcement actions, including lawsuits, that would then prevent the judge from having any 
discretion to issue civil penalties.  Pima County Code contains these defenses both for major 
stationary sources and minor stationary sources.  

 

Pima County Department of Environmental Quality proposed rulemaking 

The EPA rules mandate removal of these affirmative defenses as they apply to major 
sources only, and only regarding any enforcement actions under federal law.  This could enable 
Pima County to retain some of these affirmative defenses, and some with caveats that they could 
only be used in state proceedings but not federal ones.  For the sake of consistency and clarity, 
PDEQ intends to remove these affirmative defenses across the board.   

PDEQ’s rulemaking proposes revisions to the following sections of Pima County Code: 

- PCC 17.12.040(E) (Emergency affirmative defense provision for Pima County Class I 
sources) 

- PCC 17.12.180 (Startup/shutdown/malfunction affirmative defense provision for Pima 
County Class I sources) 

- PCC 17.13.020(C) (Emergency affirmative defense provision for Pima County Class II and 
III sources) 

- PCC 17.13.200 (Startup/shutdown/malfunction affirmative defense provision for Pima 
County Class II and III sources) 
 

Impacts on residents, the environment, and businesses 

Affirmative defense has been in Pima County Code since 1993 in the case of the 
“emergency,” and 2005 in the case of startup/shutdown/malfunctions, and have never been used 
by a permitted source.  There are no anticipated economic impacts to people, the environment, or 
businesses from this proposed rulemaking.  

The costs to Pima County are only the costs of staff time to engage in this rulemaking, 
including some PDEQ staff time and the time of the Board of Supervisors and their administrators 

https://codelibrary.amlegal.com/codes/pimacounty/latest/pimacounty_az/0-0-0-12294#JD_17.12.040
https://codelibrary.amlegal.com/codes/pimacounty/latest/pimacounty_az/0-0-0-12617
https://codelibrary.amlegal.com/codes/pimacounty/latest/pimacounty_az/0-0-0-12788
https://codelibrary.amlegal.com/codes/pimacounty/latest/pimacounty_az/0-0-0-13118
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in advancing this rulemaking, and the costs of publishing notices regarding the rulemaking.  



Title 17 Air Quality Control: Removal of Affirmative Defenses 
 

4. Public Notice Required and Completed 
 

Pima County Department of Environmental Quality (PDEQ) follows all Arizona Revised 
Statutes and Pima County Code mandates on public notice.  In addition, PDEQ follows an internal 
process to ensure meaningful public participation. This document summarizes all notice, including 
citations where it was legally required. 

For this proposed rulemaking, PDEQ began by reaching out to all permitted stationary air 
sources in an early informal stakeholder email sent on December 9, 2024, over a month before the 
formal rulemaking process began.  That email informed permitted sources about the upcoming 
rulemaking, where to get additional information, how to sign up for PDEQ newsletters, and 
contained an invitation to contact Abigail Okrent with questions.  One permitted source requested 
a follow-up phone call, which was held prior to the opening of the formal rulemaking process; that 
source did not submit a comment. 

PDEQ posted notice of the proposed rulemaking on the website at www.pima.gov/415  and 
sent an email to a subscriber list of over 6,500 email addresses at GovDelivery on January 13, 
2025, pursuant to A.R.S. §49-471.04.  PDEQ put a notice in the Arizona Daily Star on January 13 
and again on January 20, 2025, pursuant to A.R.S. §11-251.05, A.R.S. §49-471.06, A.R.S. §49-
498, P.C.C. 17.04.400.  PDEQ emailed notice to other Air Control Districts, local governments, 
and the Pima Association of Governments on January 13, 2025, pursuant to P.C.C. 17.04.400.   

 
PDEQ also emailed local tribal governments on January 13, 2025. 
 
To accommodate non-English speakers and people with limited vision, PDEQ posted 

notices on our web pages within the main browser, so that they were compatible with reader and 
translation software.  To reach Pima County’s large Spanish-speaking population, PDEQ shared a 
print bilingual notice in all Pima County libraries (also a way to reach people with limited 
technology access) and a news blurb in the bilingual local online news source, Arizona Luminaria. 

Although a public hearing for this rulemaking process was not mandatory unless requested, 
PDEQ chose to hold an informal stakeholder meeting on February 4, 2025 and an oral proceeding 
on February 18, 2025, with both open to the public and the same information to be presented.  The 
hearings were held via Microsoft Teams, with one during regular business hours and the second 
after regular business hours, to try to accommodate more people.  Three members of the public 
people attended the first meeting.  A video recording of that meeting was linked on 
www.pima.gov/415 and is still available.  For the second meeting, only 1 person showed up, and 
since the materials were the same as the 1st meeting and that person had also attended the 1st 
meeting, the attendee decided to leave the meeting before it started. PDEQ closed the Teams link 
after 15 minutes and did not hold the meeting. 

Attached are proof of public notices. 

http://www.pima.gov/415
http://www.pima.gov/415
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Website Screenshot from 1/13/25 

Address: www.pima.gov/415  

 

 

http://www.pima.gov/415
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�����p��&�	�
qrstuv�wrxyzt{ytu��|��qrstuv�}y~�zu{ytu���|��qrstuv��yzx��y���|���r�u�qr{{rt��y�sy�u���� ��� ��� �.�,."��,���.����"�.�gkg����j����e�leik�������t�s���z��y����������y�~�������� ¡¢£¤¥¦§̈�¢©ª¤§̈�«�¬©©¤®�̄°¦°®±®²°�«�³®ª́



Title 17 Air Quality Control: Removal of Affirmative Defenses 
 

 
Arizona Daily Star Confirmation and Text (Posted to Public Notices on 01/13/25 and 01/20/25) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Title 17 Air Quality Control: Removal of Affirmative Defenses 
 

 
 

 



From: Sarah Hite
To: Abigail Okrent; Sarah Hite
Bcc: anu.jain@pinal.gov; philip.mcneely@maricopa.gov; peters.karen@azdeq.gov; stone.amanda@azdeq.gov;

keyack.michael@azdeq.gov; guzman.martha@epa.gov; mayor.romero@tucsonaz.gov;
rvalenzuela@southtucson.org; JPost@MaranaAZ.gov; Joe Winfield; FMoghimi@pagregion.com

Subject: PDEQ Proposed Rulemaking - Air Quality
Date: Monday, January 13, 2025 11:27:00 AM

Hello,
 
Pursuant to PCC 17.04.400(A)(4), we are sending this email directly to you to notify you of a
proposed air quality rulemaking from Pima County Department of Environmental Quality.
Please consider signing up for PDEQ News and Alerts to make sure that you stay informed of
all future PDEQ rulemakings and other actions requiring public notice.
 
Warm Regards,
 
Sarah Hite (She/Her)
Environmental Specialist – Rules & Policy
Pima County Department of Environmental Quality
33 N. Stone Ave, 7th Floor
Tucson, AZ 85701
520.724.7413
 

PDEQ Proposed Rulemaking - Air Quality
PIMA COUNTY, Jan. 13, 2025 --

Pima County Department of Environmental Quality (PDEQ) proposes to remove air quality
stationary source affirmative defense rules from Pima County Code Title 17.  This
rulemaking would fully redact, and not replace, the following sections of Pima County Code:
PCC 17.12.040(E),  PCC 17.12.180, PCC 17.13.020(C), and PCC 17.13.200. 

This proposed change will have no impact on air quality or on regulated entities.  

The public comment period runs from January 13, 2025 to February 27, 2025.  Public
meetings/hearings, open to anyone, will be as follows: 

February 4, 2025, 2:00 pm: Stakeholder meeting (online, see link below) 

February 18, 2025, 6:00 pm: Oral proceeding (online, see link below) 

April 1, 2025, 9:00 am or later: Tentative Board of Supervisors vote (130 W. Congress
St, 1st Floor) 

Additional information, including the full Notice of Proposed Rulemaking, how to submit
comments, and registration for online public meetings/hearings, is at

mailto:Sarah.Hite@pima.gov
mailto:Abigail.Okrent@pima.gov
mailto:Sarah.Hite@pima.gov
mailto:anu.jain@pinal.gov
mailto:philip.mcneely@maricopa.gov
mailto:peters.karen@azdeq.gov
mailto:stone.amanda@azdeq.gov
mailto:keyack.michael@azdeq.gov
mailto:guzman.martha@epa.gov
mailto:mayor.romero@tucsonaz.gov
mailto:rvalenzuela@southtucson.org
mailto:JPost@MaranaAZ.gov
mailto:Jwinfield@orovalleyaz.gov
mailto:FMoghimi@pagregion.com
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Flinks-2.govdelivery.com%2FCL0%2Fhttps%3A%252F%252Fpublic.govdelivery.com%252Faccounts%252FAZPIMA%252Fsubscriber%252Fnew%2F1%2F0101019460c1a6e9-ace27d31-5ee1-4eab-9d72-7c56f89ad71c-000000%2FucSSjvbCRUGXzNCf84kkGcBQo_eV0dx3KQ9tg3nuvxE%3D387&data=05%7C02%7Csarah.hite%40pima.gov%7C396e9adbc8c546f4300008dd33f984ab%7C33b6e2c30b1a4879b74147461a6c1a89%7C0%7C0%7C638723868942883212%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=am5GnXTAcMKv%2FewX%2BHTTC9%2Fl3xO1lzFDK%2B5Ir8qiL2g%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Flinks-2.govdelivery.com%2FCL0%2Fhttps%3A%252F%252Fcodelibrary.amlegal.com%252Fcodes%252Fpimacounty%252Flatest%252Fpimacounty_az%252F0-0-0-12294%2523JD_17.12.040%2F1%2F0101019460c1a6e9-ace27d31-5ee1-4eab-9d72-7c56f89ad71c-000000%2FwrT3qqOhQE-y_OoU8lKsulQ6aLzmgPwr_FXUp3lEXqI%3D387&data=05%7C02%7Csarah.hite%40pima.gov%7C396e9adbc8c546f4300008dd33f984ab%7C33b6e2c30b1a4879b74147461a6c1a89%7C0%7C0%7C638723868942818858%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=Fi3MFF259RDVvLfXXhPjfSRKJndAJINNy75vF6JPJj8%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Flinks-2.govdelivery.com%2FCL0%2Fhttps%3A%252F%252Fcodelibrary.amlegal.com%252Fcodes%252Fpimacounty%252Flatest%252Fpimacounty_az%252F0-0-0-12617%2F1%2F0101019460c1a6e9-ace27d31-5ee1-4eab-9d72-7c56f89ad71c-000000%2FjeHjA3y-7NgHlPhQkvSncOKk_N1ab3YVHscleaTgFY8%3D387&data=05%7C02%7Csarah.hite%40pima.gov%7C396e9adbc8c546f4300008dd33f984ab%7C33b6e2c30b1a4879b74147461a6c1a89%7C0%7C0%7C638723868942832443%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=g%2BfP8SKpAysPxuSALwkdV3EssvzQ2USKM1CjTiAdRmM%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Flinks-2.govdelivery.com%2FCL0%2Fhttps%3A%252F%252Fcodelibrary.amlegal.com%252Fcodes%252Fpimacounty%252Flatest%252Fpimacounty_az%252F0-0-0-12788%2F1%2F0101019460c1a6e9-ace27d31-5ee1-4eab-9d72-7c56f89ad71c-000000%2FaBIAPwLjnonZ2H__c9KOo9DQHmo9OWUiRe46VOg8hMI%3D387&data=05%7C02%7Csarah.hite%40pima.gov%7C396e9adbc8c546f4300008dd33f984ab%7C33b6e2c30b1a4879b74147461a6c1a89%7C0%7C0%7C638723868942845497%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=js2owAXCiutaUmGCF9ESNbeP0CcbMxmOqTRDZFZY6jM%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Flinks-2.govdelivery.com%2FCL0%2Fhttps%3A%252F%252Fcodelibrary.amlegal.com%252Fcodes%252Fpimacounty%252Flatest%252Fpimacounty_az%252F0-0-0-13118%2F1%2F0101019460c1a6e9-ace27d31-5ee1-4eab-9d72-7c56f89ad71c-000000%2F33cGLnaLXgtWRCkaSW7o-z0ZyI7-L1338UaRv_ZvX7k%3D387&data=05%7C02%7Csarah.hite%40pima.gov%7C396e9adbc8c546f4300008dd33f984ab%7C33b6e2c30b1a4879b74147461a6c1a89%7C0%7C0%7C638723868942858105%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=BjiSCmuUMXjgRcTLIyeU4lmxz1P9E%2FmYDzs97ErA4BM%3D&reserved=0


www.pima.gov/415/Rules-Regulations.  

To stay up to date with this rulemaking, and PDEQ’s other activities, please check PDEQ’s
website or subscribe to the PDEQ newsletter. If you have any questions related to this
rulemaking proposal please contact Abigail Okrent, PDEQ’s Rules Manager, at
abigail.okrent@pima.gov. 

PDEQ does not discriminate on the basis of race, color, sex, national origin (including limited
English proficiency), age, or disability.  If you need assistance in another language or any
modifications to make our services more accessible to you, please contact us at
CivilRights.PDEQ@pima.gov or 520-724-7400. 

Links for online meetings:

Feb. 4 @ 2pm Stakeholder meeting  
Meeting link Feb 4/Enlace para reunion 4 feb

Meeting id: 248 772 316 070 

Passcode: g8Aw3K4f 

Dial in by phone
1-602-649-0382

Phone conference id: 895 153 017#

Feb. 18 @ 6pm Oral proceeding
 Meeting link Feb 18/Enlace para reunion 18 feb

Meeting id: 211 577 162 729 

Passcode: nD9iD3AV 

Dial in by phone
1-602-649-0382

Phone conference id: 573 856 164#

Apr. 1 Board of Supervisors Meeting
Agenda, Schedule, In-person information, and online viewing options:
https://www.pima.gov/2529/Board-of-Supervisors-Agenda-Schedule  

Propuesta de Reglamentación de la Calidad del Aire del Condado de Pima  

CONDADO DE PIMA, 13 de enero, 2025- 

El Departamento de Calidad Medioambiental del Condado de Pima (PDEQ) propone
eliminar las reglas de calidad de aire para defensas afirmativas para fuentes estacionarias
del Titulo 17 del Código de Condado de Pima.  Esta reglamentación redactaría, y no
reemplazaría, las siguientes secciones del Código do Condado de Pima: PCC 17.12.040(E), 
PCC 17.12.180, PCC 17.13.020(C), and PCC 17.13.200. 

El cambio propuesto no afectara la calidad del aire ni las entidades reguladas. 

El periodo para comentarios públicos es del 13 de enero al 27 de febrero, 2025.  Las
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audiencias publicas, abiertas a todos, serán: 

4 de febrero, 2025, 14:00 horas: Reunion de partes interesadas (en línea - abajo) 

18 de febrero, 2025, 18:00 horas: Procedimiento oral (en línea - abajo) 

1 de abril, 2025, 9:00 horas o mas tarde: el voto de la junta se supervisores del
condado de Pima (tentativo) (130 W. Congress St, piso 1) 

Mas información, incluido el Avido de Reglamentación Propuesta completo, como enviar
comentarios, y la registración para las audiencias en línea, se encuentra en
www.pima.gov/415/Rules-Regulations. 

Para mantenerse actualizado con esta reglamentación, y las otras actividades de PDEQ,
consulte el sitio web de PDEQ o suscríbase a las Noticias PDEQ. Si tiene preguntas sobre
esta reglamentación, comuniquese con Abigail Okrent, la gerenta de reglas de PDEQ, a
abigail.okrent@pima.gov. 

PDEQ no discrimina por motivos de raza, color, sexo, origen nacional (incluido idioma), edad
o discapacidad.  Si necesita ayuda en espanol o otro idioma o alguna modificacion para que
nuestros servicios sean mas accesibles, comuniquese con nosotros a
CivilRights.PDEQ@pima.gov o al 520-724-7400. 

Enlaces para reuniones en linea:

4 de febrero, 14:00 horas: Reunion de partes interesadas 
Meeting link Feb 4/Enlace para reunion 4 feb

ID de reunion: 248 772 316 070 

Contrasena: g8Aw3K4f 

Llamar por telefono
1-602-649-0382

ID de conferencia: 895 153 017#

18 de febrero, 18:00 horas: Procedimiento oral
 Meeting link Feb 18/Enlace para reunion 18 feb

ID de reunion: 211 577 162 729 

Contrasena: nD9iD3AV 

Llamar por telefono
1-602-649-0382

ID de conferencia: 573 856 164#

1 de abril a 9:00 horas: Reunion de la junta de supervisores del Condado de Pima
Agenda, horario, informacion para ver en vivo or en linea:
https://www.pima.gov/2529/Board-of-Supervisors-Agenda-Schedule  

The Pima County Department of Environmental Quality monitors air and water quality and
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hazardous and solid waste programs that minimize waste and prevent pollution. PDEQ also
provides public outreach, education, and citizens' assistance; processes environmental
permits; and responds to public complaints and inquiries with investigations and
enforcement.
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Cc: Abigail Okrent; Scott DiBiase
Subject: Early informal stakeholder notice of proposed air rulemaking
Date: Monday, December 9, 2024 1:43:00 PM

Affirmative Defense Removal Rulemaking: Early Informal Notice
 
Pima County Department of Environmental Quality (PDEQ) practices early and
meaningful engagement with County residents, businesses, advocacy groups, and
others who might be impacted by, or interested in, our decisions and practices.  As
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such, we are reaching out to inform you of an upcoming rulemaking that may pertain to
your air permit(s).
 
Tentative Dates:

January 13, 2025
Notice of Proposed Rulemaking to be posted online
Start of public comment period

February 4, 2025 – Stakeholder meeting
February 19, 2025 – Oral proceeding
February 27, 2025- Close of public comment period
April 1, 2025 – Board of Supervisors Public Hearing/vote on proposed rulemaking

 
Proposed Rulemaking Background:
PDEQ is proposing to remove the air quality stationary source affirmative defense
clauses from Pima County Code, of which there are two types: emissions exceedances
resulting from emergency circumstances (also known as “acts of God”) and
exceedances that occur during startup, shutdown, or malfunction of equipment.  These
provisions theoretically allow stationary sources to raise affirmative defenses during
enforcement actions, including lawsuits, that would then prevent the judge from having
any discretion to issue civil penalties.  Both types of affirmative defenses have been
declared by the EPA to be in violation of the Clean Air Act (CAA), as they apply to Part 70
sources.  For consistency and clarity, PDEQ is proposing to remove these clauses as to
all permitted stationary sources.
 
This rulemaking would fully redact, and not replace, the following sections of Pima
County Code:

PCC 17.12.040(E)
PCC 17.12.180
PCC 17.13.020(C)
PCC 17.13.200

 
Permitted stationary sources will have these clauses removed from their permits, and
may have already noticed their removal if their permit was renewed since August 2023.
This change to Pima County Code will have no impact on air quality or on regulated
entities. The EPA has found that the defenses have rarely been used, if ever; PDEQ has
no record of them being used in Pima County. Judges in civil penalty hearings retain the
discretion to consider all circumstances when assigning fines.  Furthermore, PDEQ
retains broad discretion to consider mitigating and extenuating circumstances in
compliance actions prior to the rare occasions in which enforcement actions are

https://codelibrary.amlegal.com/codes/pimacounty/latest/pimacounty_az/0-0-0-12294#JD_17.12.040
https://codelibrary.amlegal.com/codes/pimacounty/latest/pimacounty_az/0-0-0-12617
https://codelibrary.amlegal.com/codes/pimacounty/latest/pimacounty_az/0-0-0-12788
https://codelibrary.amlegal.com/codes/pimacounty/latest/pimacounty_az/0-0-0-13118


undertaken.
We are reaching out to all PDEQ’s permitted sources that may have had affirmative
defenses in their permits to inform them about this rulemaking and answer any initial
questions that may arise.
 
How to stay informed:
If you have any questions prior to the opening of the public comment period in January,
please contact Abigail Okrent, PDEQ’s Rules Manager, at abigail.okrent@pima.gov. You
can also check the PDEQ Regulatory page, which will be updated throughout this
process, at https://www.pima.gov/415/Rules-Regulations.
 
If you would like to stay up to date with information regarding this rulemaking, and
PDEQ’s other activities, please continue to check our website or subscribe to our
newsletter here. This is the best way to stay informed about changes or news regarding
PDEQ. You will not get further updates about this rulemaking unless you subscribe. 
 
Sarah Hite (She/Her)
Environmental Specialist – Rules & Policy
Pima County Department of Environmental Quality

33 N. Stone Ave, 7th Floor
Tucson, AZ 85701
520.724.7413
 
Pima County DEQ does not discriminate on the basis of race, color, sex, national origin (including
limited English proficiency), age, or disability.  If you need assistance in another language or any
modifications to make our services more accessible to you, please contact us at
CivilRights.PDEQ@pima.gov or 520-724-7400.
 
El Departamento de Calidad Medioambiental del Condado de Pima (PDEQ) no discrimina por motivos
de raza, color, sexo, origen nacional (incluido idioma), edad or discapacidad.  Si necesita ayuda en
otro idioma o alguna modificacion para que nuestros servicios sean mas accesibles, comuniquese con
nosotros a CivilRights.PDEQ@pima.gov o al 520-724-7400.

 

mailto:abigail.okrent@pima.gov
https://www.pima.gov/415/Rules-Regulations
https://public.govdelivery.com/accounts/AZPIMA/subscriber/new
https://public.govdelivery.com/accounts/AZPIMA/subscriber/new
mailto:CivilRights.PDEQ@pima.gov
mailto:CivilRights.PDEQ@pima.gov


From: Sarah Hite
To: Abigail Okrent
Bcc: Julian.hernandez@pascuayaqui-nsn.gov; Ryan.eberle@gric.nsn.us; benjamin.davis@srpmic-nsn.gov;

contactus@tonation-nsn.gov
Subject: PDEQ Proposed Rulemaking - Air Quality
Date: Monday, January 13, 2025 2:43:00 PM

Hello,
 
Pima County Department of Environmental Quality is sharing this notice regarding a
proposed air quality rulemaking with you as a courtesy. Please consider signing up for
PDEQ News and Alerts to make sure that you stay informed of all future PDEQ
rulemakings and other actions requiring public notice.
 
Warm Regards,
 
Sarah Hite (She/Her)
Environmental Specialist – Rules & Policy
Pima County Department of Environmental Quality
33 N. Stone Ave, 7th Floor
Tucson, AZ 85701
520.724.7413
 

PDEQ Proposed Rulemaking - Air Quality
PIMA COUNTY, Jan. 13, 2025 --

Pima County Department of Environmental Quality (PDEQ) proposes to remove air quality
stationary source affirmative defense rules from Pima County Code Title 17.  This
rulemaking would fully redact, and not replace, the following sections of Pima County Code:
PCC 17.12.040(E),  PCC 17.12.180, PCC 17.13.020(C), and PCC 17.13.200. 

This proposed change will have no impact on air quality or on regulated entities.  

The public comment period runs from January 13, 2025 to February 27, 2025.  Public
meetings/hearings, open to anyone, will be as follows: 

February 4, 2025, 2:00 pm: Stakeholder meeting (online, see link below) 

February 18, 2025, 6:00 pm: Oral proceeding (online, see link below) 

April 1, 2025, 9:00 am or later: Tentative Board of Supervisors vote (130 W. Congress
St, 1st Floor) 

Additional information, including the full Notice of Proposed Rulemaking, how to submit
comments, and registration for online public meetings/hearings, is at
www.pima.gov/415/Rules-Regulations.  

mailto:Sarah.Hite@pima.gov
mailto:Abigail.Okrent@pima.gov
mailto:Julian.hernandez@pascuayaqui-nsn.gov
mailto:Ryan.eberle@gric.nsn.us
mailto:benjamin.davis@srpmic-nsn.gov
mailto:contactus@tonation-nsn.gov
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Flinks-2.govdelivery.com%2FCL0%2Fhttps%3A%252F%252Fpublic.govdelivery.com%252Faccounts%252FAZPIMA%252Fsubscriber%252Fnew%2F1%2F0101019460c1a6e9-ace27d31-5ee1-4eab-9d72-7c56f89ad71c-000000%2FucSSjvbCRUGXzNCf84kkGcBQo_eV0dx3KQ9tg3nuvxE%3D387&data=05%7C02%7Csarah.hite%40pima.gov%7C396e9adbc8c546f4300008dd33f984ab%7C33b6e2c30b1a4879b74147461a6c1a89%7C0%7C0%7C638723868942883212%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=am5GnXTAcMKv%2FewX%2BHTTC9%2Fl3xO1lzFDK%2B5Ir8qiL2g%3D&reserved=0
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To stay up to date with this rulemaking, and PDEQ’s other activities, please check PDEQ’s
website or subscribe to the PDEQ newsletter. If you have any questions related to this
rulemaking proposal please contact Abigail Okrent, PDEQ’s Rules Manager, at
abigail.okrent@pima.gov. 

PDEQ does not discriminate on the basis of race, color, sex, national origin (including limited
English proficiency), age, or disability.  If you need assistance in another language or any
modifications to make our services more accessible to you, please contact us at
CivilRights.PDEQ@pima.gov or 520-724-7400. 

Links for online meetings:

Feb. 4 @ 2pm Stakeholder meeting  
Meeting link Feb 4/Enlace para reunion 4 feb

Meeting id: 248 772 316 070 

Passcode: g8Aw3K4f 

Dial in by phone
1-602-649-0382

Phone conference id: 895 153 017#

Feb. 18 @ 6pm Oral proceeding
 Meeting link Feb 18/Enlace para reunion 18 feb

Meeting id: 211 577 162 729 

Passcode: nD9iD3AV 

Dial in by phone
1-602-649-0382

Phone conference id: 573 856 164#

Apr. 1 Board of Supervisors Meeting
Agenda, Schedule, In-person information, and online viewing options:
https://www.pima.gov/2529/Board-of-Supervisors-Agenda-Schedule  

Propuesta de Reglamentación de la Calidad del Aire del Condado de Pima  

CONDADO DE PIMA, 13 de enero, 2025- 

El Departamento de Calidad Medioambiental del Condado de Pima (PDEQ) propone
eliminar las reglas de calidad de aire para defensas afirmativas para fuentes estacionarias
del Titulo 17 del Código de Condado de Pima.  Esta reglamentación redactaría, y no
reemplazaría, las siguientes secciones del Código do Condado de Pima: PCC 17.12.040(E), 
PCC 17.12.180, PCC 17.13.020(C), and PCC 17.13.200. 

El cambio propuesto no afectara la calidad del aire ni las entidades reguladas. 

El periodo para comentarios públicos es del 13 de enero al 27 de febrero, 2025.  Las
audiencias publicas, abiertas a todos, serán: 

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Flinks-2.govdelivery.com%2FCL0%2Fhttps%3A%252F%252Fpublic.govdelivery.com%252Faccounts%252FAZPIMA%252Fsubscriber%252Fnew%2F1%2F0101019460c1a6e9-ace27d31-5ee1-4eab-9d72-7c56f89ad71c-000000%2FucSSjvbCRUGXzNCf84kkGcBQo_eV0dx3KQ9tg3nuvxE%3D387&data=05%7C02%7Csarah.hite%40pima.gov%7C396e9adbc8c546f4300008dd33f984ab%7C33b6e2c30b1a4879b74147461a6c1a89%7C0%7C0%7C638723868942883212%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=am5GnXTAcMKv%2FewX%2BHTTC9%2Fl3xO1lzFDK%2B5Ir8qiL2g%3D&reserved=0
mailto:abigail.okrent@pima.gov
mailto:CivilRights.PDEQ@pima.gov
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Flinks-2.govdelivery.com%2FCL0%2Fhttps%3A%252F%252Fgcc02.safelinks.protection.outlook.com%252Fap%252Ft-59584e83%252F%253Furl%3Dhttps%25253A%25252F%25252Fteams.microsoft.com%25252Fl%25252Fmeetup-join%25252F19%2525253ameeting_MjNhNTNhNGItZDU4Yy00ZDUxLWJiODQtNmZlYmY5NzQ1ODU0%25252540thread.v2%25252F0%25253Fcontext%25253D%2525257b%25252522Tid%25252522%2525253a%2525252233b6e2c3-0b1a-4879-b741-47461a6c1a89%25252522%2525252c%25252522Oid%25252522%2525253a%252525226872d1e3-7673-4b7a-8b63-3e8a8485b3d6%25252522%2525257d%2526data%3D05%25257C02%25257CAbigail.Okrent%252540pima.gov%25257Ccff034694aeb48035e0e08dd2e774295%25257C33b6e2c30b1a4879b74147461a6c1a89%25257C0%25257C0%25257C638717811929123597%25257CUnknown%25257CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%25253D%25253D%25257C0%25257C%25257C%25257C%2526sdata%3Dy%25252BMex9lIrrUxNT6ToO1g8Nw0tWITzVCyDytrgdhmSds%25253D%2526reserved%3D0%2F1%2F0101019460c1a6e9-ace27d31-5ee1-4eab-9d72-7c56f89ad71c-000000%2FQjUrfFDO0Lo-7ivNxauJuhhho2Sc3PLb6eRupolreNY%3D387&data=05%7C02%7Csarah.hite%40pima.gov%7C396e9adbc8c546f4300008dd33f984ab%7C33b6e2c30b1a4879b74147461a6c1a89%7C0%7C0%7C638723868942895810%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=U7DUHvUa2DTGSEk5Wo%2FgyRjxbV90pvwA40JPukZrZaM%3D&reserved=0
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4 de febrero, 2025, 14:00 horas: Reunion de partes interesadas (en línea - abajo) 

18 de febrero, 2025, 18:00 horas: Procedimiento oral (en línea - abajo) 

1 de abril, 2025, 9:00 horas o mas tarde: el voto de la junta se supervisores del
condado de Pima (tentativo) (130 W. Congress St, piso 1) 

Mas información, incluido el Avido de Reglamentación Propuesta completo, como enviar
comentarios, y la registración para las audiencias en línea, se encuentra en
www.pima.gov/415/Rules-Regulations. 

Para mantenerse actualizado con esta reglamentación, y las otras actividades de PDEQ,
consulte el sitio web de PDEQ o suscríbase a las Noticias PDEQ. Si tiene preguntas sobre
esta reglamentación, comuniquese con Abigail Okrent, la gerenta de reglas de PDEQ, a
abigail.okrent@pima.gov. 

PDEQ no discrimina por motivos de raza, color, sexo, origen nacional (incluido idioma), edad
o discapacidad.  Si necesita ayuda en espanol o otro idioma o alguna modificacion para que
nuestros servicios sean mas accesibles, comuniquese con nosotros a
CivilRights.PDEQ@pima.gov o al 520-724-7400. 

Enlaces para reuniones en linea:

4 de febrero, 14:00 horas: Reunion de partes interesadas 
Meeting link Feb 4/Enlace para reunion 4 feb

ID de reunion: 248 772 316 070 

Contrasena: g8Aw3K4f 

Llamar por telefono
1-602-649-0382

ID de conferencia: 895 153 017#

18 de febrero, 18:00 horas: Procedimiento oral
 Meeting link Feb 18/Enlace para reunion 18 feb

ID de reunion: 211 577 162 729 

Contrasena: nD9iD3AV 

Llamar por telefono
1-602-649-0382

ID de conferencia: 573 856 164#

1 de abril a 9:00 horas: Reunion de la junta de supervisores del Condado de Pima
Agenda, horario, informacion para ver en vivo or en linea:
https://www.pima.gov/2529/Board-of-Supervisors-Agenda-Schedule  

The Pima County Department of Environmental Quality monitors air and water quality and
hazardous and solid waste programs that minimize waste and prevent pollution. PDEQ also
provides public outreach, education, and citizens' assistance; processes environmental
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permits; and responds to public complaints and inquiries with investigations and
enforcement.
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AZ Luminaria “Flicker” or short notice, posted 01/16/25 

Luminaria Webpage: Homepage - AZ Luminaria 

 

https://azluminaria.org/
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Stakeholder Meeting and Oral Proceeding Information 

Stakeholder Meeting held virtually on February 4, 2025 at 2pm via Microsoft Teams 

• Hosted this stakeholder meeting during business hours to give those whose work may 
intersect with this rulemaking to attend during working hours. 

• Hosted the meeting virtually to increase accessibility. 
• Recorded and posted this meeting to the rulemakings webpage (www.pima.gov/415) for 

those who may not have been able to attend, with contact information listed below for 
anyone who might have additional questions or concerns. 

• Representatives from PDEQ included: 
o PDEQ Director, Scott DiBiase, 
o Deputy Director, Judy Tovar, 
o Environmental Manager (Rules), Abigail Okrent, 
o Environmental Specialist (Rules), Sarah Hite, 
o Environmental Manager (Air Permits), Kristen Randall, 
o Engineering Assistant (Air Permits), Mark Rogers 
o Engineering Assistant (Air Permits), James Jones 

• Attendees: 
o Casandra Beaty (City of Tucson) 
o Zigang Fang (TEP) 
o Cheyenne McChesney (Pima County) 

Oral Proceeding held virtually on February 18, 2025 at 6pm via Microsoft Teams 

• Hosted after business hours to give opportunity for those who work a 9-5 job to be able to 
attend outside of work hours 

• Hosted the meeting virtually to increase accessibility. 
• Representatives from PDEQ included: 

o PDEQ Director, Scott DiBiase, 
o Environmental Manager (Rules), Abigail Okrent, 
o Environmental Specialist (Rules), Sarah Hite 

• Attendees: 
o None. 
o One attendee joined this meeting who had also joined for the Stakeholder 

Meeting. PDEQ informed them that it would be the same presentation as the 
Stakeholder Meeting and they chose to leave. PDEQ did not present due to lack of 
attendees. 

http://www.pima.gov/415
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5. Public Comment Received and Responses 
PDEQ received 1 comment. 

Comment sent via email, 1/20/25 

Abigail, 
 
Good morning and thanks for the response! Here is Trico’s comment and response: 
 
While Trico has not been subject to an enforcement action, Trico has grave concerns about such 
an action being held over the Cooperative and putting Trico at risk of liability. 
 
For instance, Trico’s extended use of its Mt. Lemmon generator was crucial to the coordinated 
efforts of Pima County, the State of Arizona, and the Federal government to effectively fight the 
Big Horn Fire of 2020 as well as providing critical power to equipment to prevent the loss of life 
and property on Mt. Lemmon and the surrounding area. As I witnessed personally and was later 
confirmed by officials, the Big Horn Fire was started by lightning, aka “an act of God.” 
 
Without this important defense, if legal action is taken or threatened against the Cooperative, 
Trico could be left in the untenable position of  
1) use its emission-generating equipment to help fight a wildfire but face a potential lawsuit for 
using said equipment for its long-time purpose, or  
2) refrain from using said equipment and exceeding emissions allowances but not provide 
assistance and a resource that could help during an emergency. 
 
This proposed change is a lose-lose-lose for Trico and its Member/owners, property owners in 
wildfire-prone areas, and the agencies and community groups working to protect and preserve 
these precious resources. 
 
Sincerely, 
Wesley 
 
Wesley Crane 
Manager, Land Services & Environmental 
 

Response sent via email, 1/28/25 

Good afternoon, Mr. Crane, 
  
Thank you for your comment.  It will become part of the rulemaking record for review.  I am 
responding now, in hopes of elucidating this matter a little further.   
  
The example you provided of a forest fire requiring additional power to fight is not an 
emergency circumstance/act of God that would cause Trico’s emissions to exceed a permit 
limitation.  The affirmative defenses would not be applicable to this hypothetical situation. 
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Emergency circumstances/acts of God as contemplated in the affirmative defense rules are ones 
that impact the permitted facility directly, either by increasing its emissions or causing the 
control measures to fail, outside of the control of the facility operators.  Choosing to operate 
beyond permitted hours to address an outside crisis is a different matter. 
  
The following is a hypothetical of what might be an emergency circumstance, and how the 
Department would handle it: If lightning struck equipment at a permitted electricity generator, 
causing all the diesel fuel to catch fire, causing excess emissions over the permit limitations, this 
might be an emergency circumstance/act of God.  If this happened even though the equipment 
had been situated in a good, not particularly lightning-prone, location, and had been 
grounded,  the Department would exercise enforcement discretion.  This means while a Notice of 
Violation may be issued, it would likely not include fines or penalties, and not go beyond that 
letter and a Letter of Compliance closing the matter once it was resolved.  It is extremely 
unlikely that the Department would take the permitted source to court over this, and indeed, the 
Department has never done so with any source for similar emergency circumstances. 
 
This sort of thing happens regularly.  In the past year, one of the Department’s permitted sources 
had PM exceedances above their permit limitations due to strong and unexpected winds, and 
even though the source had done an excellent job of spraying down their dust to control for this, 
that unexpected wind overcame their control measures.  The Department learned of this from a 
phone call by the source (as required in the permit).  The Department issued a Notice of 
Compliance with no fines or penalties, and closed the matter immediately.   
  
Your example is a valid concern, especially as conditions grow hotter and drier, but it has no 
nexus to the current rulemaking. Perhaps there would be a time when some form of emergency 
might prompt Trico and other energy generators to violate their permit limitations to address the 
crisis.  I’m not sure how this works, but I suspect that a phone call to the Department with a 
request to waive the emissions limitations for a discrete and short period of time would be the 
best way to get started.  As stated in the above example of the source which exceeded its PM 
limitations, the Department learned about this immediately in a phone call from the source.   
  
We value your communication.  Please let me know if you have additional questions or 
comments.   The Department’s Rules webpage has additional information on this rulemaking, as 
well as links to our upcoming public meetings (a Stakeholder meeting on February 4, and an 
Oral Proceeding on February 18) if you would like to attend. 
 

https://www.pima.gov/415/Rules-Regulations
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